
May 24, 2013

Ms. Jacquelyn B. Clarkson
City Council Vice President

Ms. Stacy S Head
City Council President

Ms. Cynthia Hedge-Morrell
City Council District "D"

Ms. Susan G. Guidry
City Council District "A"

! RE:! Office of Police Secondary Employment

Dear Mesdames Clarkson, Head, Hedge-Morrell, and Guidry:

! The Fraternal Order of Police would like to thank you for 
allowing us the privilege of presenting at the May 23, 2013 meeting 
of the Budget, Audit, and Board of Review Committee on the 
proposed OPSE ordinances.  We know that you are all well aware 
of the importance of this subject to our 1,100 active police officer 
members.

! Let us begin by noting that the specific provisions of the two 
proposed ordinances are only a part of our concern regarding the 
operation of the Office of Police Secondary Employment.  
Unfortunately, once these two ordinances are passed, the system 
will be put in place without any further input or control by NOPD, 
the Civil Service Commission, or the City Council.  The OPSE may 
have to come back before the Council for any other issues related 
to fixing fees or charges they want to levy on the public or our 
officers, but the nuts and bolts of this plan will already be securely 
fastened.  Undoing these actions will be extraordinarily difficult 
unless this program becomes an unmitigated disaster, and by that 



time it might be too late.  In short, now is the time for the Council to insure the interests 
of our officers are protected.  It is in everyone's best interest that our officers, who place 
their lives on the line every day, continue to be able to make a decent living.  Without 
details or pay raises, this would be nearly impossible. 

! Below you will find a summary of our concerns as they exist today:

• The $5.00 per hour fee appears excessive considering other similar fees charged in 
the Metropolitan New Orleans area.  Plaquemines Parish charges $1.00 per hour.  
Jefferson Parish charges $2.00 per hour.  St. Tammany was the highest nearby 
agency, charging $3.00 per hour.  In addition, employees in Plaquemines Parish and 
Jefferson Parish all have take-home vehicles and a quarter-master system for 
uniforms and equipment which can be used on details without additional charges.

• It appears from the proposed OPSE budget that OPSE anticipates a profit by the end 
of 2014.  There was an indication that OPSE would return to e Council to determine 
how that money should be disbursed, if in fact OPSE goals are realized.  Instead of 
planning on making a profit, maybe the $5.00 per hour fee should be brought in line 
with regional agencies.  The difference could be used to reduce or eliminate the 
anticipated loss of income by officers. 

• The bulk of the $5.00 per hour fee will be used to pay for the people and mechanism 
who collect the $5.00 per hour fee. 

• OPSE estimates that the annual cost of police details to the City is $728,275.  Based 
on the footnote to its 2013-2015 budget, this figure is derived from the budge line item 
for fuel and maintenance of police vehicles.  First of all, the fuel and maintenance 
expenses attributable to police details is negligible.  Many officer drive their personal 
vehicles to work details.  The vehicles used on regular patrols are never used on 
details, but certainly suffer the most wear and tear and use the greatest percentage of 
fuel.  

• In addition, the OPSE indicates that they will be seeking approval of equipment fees to 
be assessed to detail employers.  Examples cited were police horses or K-9's.  I think 
it is fair to say that they will have to feed the horses and dogs the same amount 
whether they work details or not.  Likewise, the veterinary expenses associated with 
these animals will not increase as a result of working details.  Motorcycles were also 
cited as equipment which require a fee to recoup expense laid out by the city.  
Motorcycles are among the most fuel efficient vehicle in use by the NOPD (probably 
second only to electric vehicles).  Finally, motorcycles are leased in such a manner 
that they are never out of service warranty. 

• Officers who are currently assigned a take-home car are charged anywhere from 
$3.00 - $10.00 per day for use of these vehicles.  OPSE and administration 
representatives have indicated that any equipment fee paid by detail employers will 
not impact an officer's payment of take-home vehicle fees.   As mentioned at the 
Budget Committee meeting, many of these cars are not being repaired.  Officers are 
already paying for the privilege of taking a car home (and being on call as a result).  
Just what costs are the city trying to recoup?  How do you recoup something you have 
not paid out in the first place?
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• The current plan rates are considerably less than the overtime rate.  In addition, even 
if the net loss to officers is only 6-7% as maintained by the city, it is our contention that 
it is 6-7% too much.  Furthermore, we believe the actual loss to be anywhere from 6% 
- 27.5% depending on the detail.  Our best estimate is the majority of details would fall 
between 11% and 17%.  Perhaps setting a maximum detail rate would be better. 

• The success of the OPSE relies on restoring monthly detail hours to levels that meet 
or exceed the number of detail hours worked before details were demonized by former 
AUSA Perricone and the announcement of the OPSE. The OPSE has laid the 
groundwork for a marketing campaign to boost monthly detail hours and attempt to 
reclaim detail hours lost to other agencies.  While we are strongly in favor of more 
opportunities for officers, there is a fine line between advertising and a shake-down.  
We believe that marketing police details, something officers have never been allowed 
to do, is ethically challenging and has a significant potential downside. 

• If the OPSE is not able to generate enough detail hours and fails or becomes insolvent 
as a result, the damage could be irreparable, and could cost taxpayers additional 
money. 

• While we appreciate the OPSE including a slide alluding to a premium rate of pay for 
holidays and other periods of high demand, we would suggest that this should be 
included in the establishment of detail rates, as opposed to something they plan on 
getting to later.  In addition, there needs to be some flexibility built in to these 
provisions. 

• The OPSE has suggested that the proposed premium pay would exceed 99% of 
officers' overtime rates.  While this may be true for standard holidays, it is not true for 
family holidays. 

• The rotation requirement should be waived upon request of the detail employer. 

• The Consent Decree gives a great deal of discretion to the OPSE director with regard 
to assignments and exemption to the rotation requirement.  Our interpretation of the 
Consent Decree would allow for greater flexibility.  Unfortunately, we have received 
the same response the Council did in that regard:  it is not a matter of interpretation.  
The city interpreted it and that is the interpretation you get. 

• The plan should include provisions for a 4 hour minimum.  Again, there should be 
flexibility in these provisions. 

• The plan should include provisions for details which exceed the number of scheduled 
hours.  

• The plan should specify provisions for the funds paid for details cancelled at the last 
minute. 

• The city appears to have accepted the fact that officers will be employees for IRS 
purposes.  We restate our concern that the officers/city should be making Social 
Security contributions.  We understand the city's position with regard to payment of 
Social Security.  However, under the current system, if an officer is paid for working a 
detail, he pays Social Security on those wages in the form of self-employment tax.  It 
seems difficult to believe that although the type and manner of work remains the 
same, changing the source of payment relieves the officers of their obligation to 
contribute to Social Security.  Our concern in this regard does not lie in the collection 
of taxes, but if officers are audited as a result of these practices, that would be 

3



problematic.  Finally, some officers work details for the express purpose of contributing 
to Social Security. 

• If an officer is expected to handle police business which would take them away from 
their responsibilities to the detail, then the officer should be shifted onto city rolls/
overtime.  For example, if an officer is expected to respond and handle a police 
situation unrelated to the detail that would otherwise be the responsibility of district 
personnel, the detail employer should not have to pay the hourly rate or the fee.

• Will the City Council, or anyone else, have authority to waive the $5.00 per hour fee at 
the request of a constituent?

• Since the ADP system will not be in place until October, 2013, we are not aware of 
what mechanism will be utilized until then.  Also, how will officers clock in or out?  That 
could equate to 30 minutes of what would otherwise be the detail employer's time if 
they have to swipe time clocks located in district stations. 

• In our presentation, we cited the Louisiana Supreme Court in Emert v. Hartford 

Insurance Co., to demonstrate the proper analysis of who is an employee and who is 
not.   The Supreme Court indicated that "The right of control and supervision, selection 
and engagement, payment of wages, and the power of dismissal determines whether 
an 'employee' status exists."  Emert v. Hartford Insurance Co., 559 So.2d 467 (La. 
1990).

• Control and Supervision - Consent Decree Pages 92-94, Paragraphs 369-374;

• Selection and Engagement - Consent Decree Page 86, Paragraphs 339-343 and 
Pages 88-89, Paragraphs 356-360;

• Payment of Wages - Page 88, Paragraphs 351-355 and proposed OPSE 
ordinances;

• Power of Dismissal - Page 86, Paragraph 343 and Pages 88-89, Paragraph 356.

• An alternative to officers working details at all would be a pay raise bringing the pay 
rates in line with national averages. 

! The detail system is a complex system that has developed over years and years, 
shaped mainly by market influences, without the influence of government.  We are 
currently faced with government intrusion into that market.  Efficiency, responsiveness, 
and flexibility have not historically been the hallmark of government intervention into 
private markets.   In light of that, and comments, concerns, and complaints of officer 
and other stakeholders, many acknowledged by the OPSE, it would appear prudent to 
build in as much flexibility as possible,

! For example, instead of passing an ordinance fixing the detail rate at $34.00 per 
hour, maybe we should consider setting a minimum rate of $25.00 per hour and a 
maximum rate of $40.00 per hour.  That would give detail employers the flexibility 
managing hourly detail rates that might be more commensurate with their budgeting 
needs.  It would also allow officers to make more money for some details or choosing to 
work for less on other details.

! To further illustrate the point, a Mom and Pop restaurant may want to hire a 
police detail.  They may not be able to afford $34.00 per hour.  However, let's assume 
they can afford to pay $25.00 per hour.  After consulting with OPSE personnel on the 
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rate, they formalize an offer to hire a detail at $25.00 per hour.  Let's further imagine that 
a high-volume retailer wanted to hire a police detail.  Furthermore, the retailer's budge 
would allow them to pay $40.00 per hour.  Undoubtedly, both details would be filled.  
One officer may opt to work for $25.00 per hour in the relatively relaxed atmosphere of 
the Mom and Pop restaurant, even though it pays less.  Another officer may be more 
interested in earning the higher rate, even if that translates to a higher rate of activity or 
propensity for police-related issues.

! The Mom and Pop restaurant may not be able to afford to pay a premium rate 
during times of premium demand.  However, the multinational hotel in the middle of 
Mardi Gras mayhem can afford to pay a premium rate.  Officer A may choose to work at 
Mom and Pop restaurant for $25.00 per hour in spite of premium demand because Mom 
and Pop consistently hire a detail year-round.  Officer B might want to work downtown 
at the premium irrespective of the throngs of people who have been drinking all day.

! The Consent Decree exempts banks, schools, hospitals, churches, and major 
event venues from the requirement of rotation.    The Consent Decree further allows for 
the OPSE Director to exempt detail employers from the rotation requirements if the 
details require "unique or specialized knowledge or training."  It is our contention that 
this ability to grant exemptions should be construed broadly.  Specialized knowledge for 
an officer that works for Mom and Pop restaurant, certainly includes the closing 
procedures, awareness of what is happening with deposits, quitting time of employees, 
etc.   Knowledge of those things is invaluable to police officers working a detail when 
analyzing whether something is odd requiring intervention, or normal and therefore not 
requiring additional investigation.  

! The Consent Decree further exempts Major Special Event Venues from rotation.  
It is our position that this too should be construed broadly.  Venues such as the 
Superdome, New Orleans Arena, and Lakefront Arena obviously qualify and Major 
Special Event Venues.  It is less obvious whether venues such as the Sanger Theater, 
the Mahalia Jackson Theater for the Performing Arts, of the House of Blues qualifies as 
a Major Special Event Venue.  We content that they should all be Major Special Event 
Venues and, as such, should be exempt from the rotation requirement for all events 
held at the venue.  It is hard to imagine that the traffic flow analysis, placement of 
hundreds of traffic cones, and strategic placement of personnel and equipment are not 
"specialized knowledge" that need to be re imagined each time new officers are rotated 
in to the detail. 

! In conclusion, it is imperative that we get this right.  It behooves us to have a fully 
formed plan prior to the plan's implementation.  It also seems imperative that we 
interpret the Consent Decree in a manner which helps most to accomplish the goal of 
implementing a system that is beneficial to all officers and detail employers.  
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! If there are any questions regarding the foregoing, please do not hesitate to call 
me at 504-905-8280.  We will be happy to meet with anyone on the above issues and 
hope for a successful outcome. 

! ! ! ! ! ! ! Sincerely,

! ! ! ! ! ! ! Donovan A. Livaccari,
! ! ! ! ! ! ! Attorney at Law

cc:  Ms. LaToya Cantrell
cc:  Ms. Kristin Palmer
cc:  Mr. James A. Gray, II
cc:  Mr. Andy Kopplin
cc:  Mr. John Salomone
cc:  FOP Executive Board 
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