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Sharonda Williams     August 7, 2013 
New Orleans City Attorney 
1300 Perdido Street 
New Orleans, LA  70112 
 
 

Re: Proposed Ordinance to amend Sections 90-121 and 90-122 of the Code of the 
City of New Orleans 

Dear Ms. Williams: 

 As you are aware, the New Orleans City Council currently is considering an ordinance to 
amend Sections 90-121 and 90-122 of the Code of the City of New Orleans (“City”) related to 
secondary employment of New Orleans Police Department (“NOPD”) officers.  The current 
version of the ordinance appears to conflict with the New Orleans Police Department Consent 
Decree (“Decree”).  We write to remind you of your obligations to comply with the Decree, 
including your duty to adequately advise the New Orleans City Council of its obligations to 
comply with the terms of the Decree. 

 The Consent Decree was negotiated and agreed to by the City and has since been entered 
as an order of the Federal District Court for the Eastern District of Louisiana.  The City cannot 
circumvent the authority of a federal court exercising its statutory or constitutional authority by 
“unilaterally amend[ing] the bargain it struck in the Decree through the passage of a municipal 
ordinance.”  Police Ass’n of New Orleans v. City of New Orleans, 100 F.3d 1159, 1167 (5th Cir. 
1996).  Rather, the Decree provides for a bilateral process by which the Decree may be modified, 
when appropriate.  Decree ¶ 487.  If the proposed ordinance passes, it will not apply to NOPD 
officers to the extent it conflicts with the Decree.  Police Ass’n of New Orleans v. City of New 
Orleans, No. 94-0065, 1995 WL 155678, at 11 (E.D. La. Apr. 5, 1995).  Moreover, as you are 
aware, the City can be held in contempt if it violates the Decree, particularly if this violation is 
knowing or deliberate.   

We believe that enactment of the proposed ordinance would constitute a violation of the 
City’s obligations under the Decree, as several sections of the proposed ordinance appear to 
conflict with the Decree.  Paragraph 332 of the Decree requires that a Secondary Employment 
Coordinating Office, established by the City as the Office of Police Secondary Employment 
(“OPSE”), have the sole authority to arrange, coordinate, arrange fully-auditable payment, and 
perform all other administrative functions related to NOPD employees’ off-duty secondary law 
enforcement employment.  Proposed § 90-121(b)(8) conflicts with this paragraph because it 
removes some secondary law-enforcement work from OPSE’s purview.  Additionally, 
paragraph 340 of the Decree requires rotation of NOPD employees working most types of 
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recurring secondary employment every 365 days, unless OPSE’s director grants an exception.  
Proposed § 90-121(b)(9) exempts some additional types of recurring secondary employment 
assignments from the Decree’s rotation requirement.  Similarly, proposed § 90-121(b)(6) 
conflicts with paragraph 340 because it allows the periodic rotation requirement to be waived by 
ordinance of the City Council.1

 The United States will continue to work with the City and all other stakeholders to 
implement the Decree.  In particular, we will continue our efforts to resolve all legitimate 
concerns regarding secondary employment, and welcome conversation with the City about how 
to do so.  However, as part of the process of implementing the Decree, it is the City Attorney’s 
duty to adequately advise the City regarding its obligations pursuant to the Decree.  We therefore 
request that you examine the proposed ordinance, which is scheduled for a vote on 
August 8, 2013, and advise the City Council whether the enactment of this ordinance may 
conflict with the Decree and thus potentially subject the City to contempt proceedings.  We 
further request that you share this letter with the City Council.   

   

       
      Sincerely, 
 
       
      s/ Roy L. Austin, Jr. 

  ROY L. AUSTIN, JR. 
      Deputy Assistant Attorney General 
      Civil Rights Division 

       United States Department of Justice 

                                                 
1 These apparent conflicts are not intended to constitute an exhaustive list.  We also are concerned, 
for example, about the proposed definition of “Major Special Events.”  Pursuant to the Decree, certain 
rules regarding secondary employment, including the rotation requirement, do not apply to secondary 
employment assignments at Major Special Events.  The Decree explicitly grants to the City Council the 
power to designate Major Special Events beyond those enumerated in the Decree.  However, the City may 
not expand the definition so broadly as to eviscerate the requirements of the Decree.  See Police Ass’n of 
New Orleans v. City of New Orleans, 100 F.3d 1159, 1170 (5th Cir. 1996) (finding City’s promotional 
scheme violated a consent decree where City’s interpretation of the decree would eviscerate the 
promotional system it had agreed to in the decree). 


