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2 — INTRODUCTION

THE FAIR LABOR STANDARDS ACT.
The Fair Labor Standards Act is the nation’s basic law governing wages and 

hours of work. The FLSA sets the minimum wage, contains standards as to when 
employers must pay overtime, and prohibits many forms of child labor.

The FLSA was initially a product of the Depression years following 1929. The 
FLSA started as Senate Bill 2475 in 1937, introduced by then-Senator (and later 
Supreme Court Justice) Hugo Black with the support of the Franklin Roosevelt 
administration. In 1938, Congress passed the FLSA as one of a number of “New 
Deal” legislative packages.

The economic backdrop against which the FLSA was passed is important in 
understanding the law. The nation’s economy, while in a recovery mode, was still 
mired in the Great Depression. Unemployment was rampant, occasionally exceed-
ing 30% of the workforce. Work hours were lengthy, usually without the payment 
of overtime, and working and safety conditions were often miserable. It had not 
been that many years since the Triangle Shirt Waist Fire, and similar horrific 
workplace tragedies were not at all uncommon.

President Roosevelt’s message to Congress on the FLSA captures the intent of 
the Act and the mood of the moment:

Our nation so rich with natural resources and with a capable 
and industrious population should be able to devise ways and means 
of insuring to all our able-bodied working men and women a fair 
day’s pay for a fair day’s work. A self-supporting and self-respecting 
democracy can plead no justification for the existence of child labor, 
no economic reason for chiseling workers’ wages or stretching workers’ 
hours. Enlightened business is learning that competition ought not to 
cause bad social consequences which inevitably react upon the profits 
of business itself. All but the hopelessly reactionary will agree that to 
conserve our primary resources of manpower, Government must have 
some control over maximum hours, minimum wages, the evil of child 
labor, and the exploitation of unorganized labor.1

As initially enacted, the FLSA applied only to private sector employers, and 
excluded from coverage any governmental bodies. There were three major ele-
ments of the FLSA: 

• A requirement that all private employers pay a specified minimum  
wage to employees. The minimum wage was initially set at 25 cents per 
hour; 

• A requirement that employers pay overtime to employees who worked 
beyond a specified maximum number of hours per week at the rate of 
time and one-half their regular rate of pay; and 

• A prohibition on child labor. 2

The FLSA sets the 
minimum wage, 

contains standards 
as to when 

employers must 
pay overtime, and 

prohibits many 
forms of child 

labor.
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Congress had four reasons for passing the FLSA. First, Congress intended 
to equalize wages among the various states, which at the time of the enactment 
of the FLSA had widely varying prevailing wage rates. Second, there existed a 
“public welfare” element of the FLSA, an element which stands even today as a 
national legislative declaration that the payment of wages below certain minimum 
levels is contrary to public policy. Third, Congress designed the FLSA to spread 
employment among different employees by placing financial pressure on employers 
through the overtime pay requirements.3 Lastly, as noted by Professor Seth Harris 
in his comprehensive history of the passage of the FLSA, the intent of Congress 
was “to limit unfair price competition in product markets through the regulation 
of wages and hours in labor markets.” 4

Given this Congressional intent, courts have held that the FLSA should be 
liberally construed in favor of the employee. Courts have also ruled that the provi-
sions of the FLSA impose absolute non-waivable obligations upon employers to pay 
overtime compensation where it is required by the FLSA.5

Congress described the policies behind the FLSA as follows:

The Congress finds that the existence, in industries engaged in 
commerce or in the production of goods for commerce, of labor con-
ditions detrimental to the maintenance of the minimum standard of 
living necessary for health, efficiency, and general well-being of work-
ers (1) causes commerce and the channels and instrumentalities of 
commerce to be used to spread and perpetuate such labor conditions 
among the workers of the several States; (2) burdens commerce and 
the free flow of goods in commerce; (3) constitutes an unfair method 
of competition in commerce; (4) leads to labor disputes burdening 
and obstructing commerce and the free flow of goods in commerce; 
and (5) interferes with the orderly and fair marketing of goods in com-
merce. The Congress further finds that the employment of persons in 
domestic service in households affects commerce. 

It is declared to be the policy of this Act, through the exercise by 
Congress of its power to regulate commerce among the several States 
and with foreign nations, to correct and as rapidly as practicable to 
eliminate the conditions above referred to in such industries without 
substantially curtailing employment or earning power.6

The broad statement of intent to the contrary, the FLSA was in fact a signifi-
cantly limited law. Through a restrictive definition of the “employees” covered 
by the law, whole classes of employees were excluded from the FLSA’s benefits, 
including agricultural and domestic workers, public sector employees, and those 
working in female-dominated jobs such as nurses. The FLSA only covered 11 mil-
lion workers at the outset.
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THE MAJOR AMENDMENTS TO THE FLSA.
The FLSA has been amended by Congress many times since 1938, with the 

amendments usually focusing on adjusting the minimum wage. What follows is a 
historical timeline of major FLSA amendments.

1945. Congress increased the minimum wage from 25 cents to 40 cents per 
hour.

1947. The Portal-to-Portal Act. Congress enacted the Portal-to-Portal Act, the 
first major modification to the FLSA. The Portal-to-Portal Act primarily accom-
plished four things, all favoring employers: (1) Reduced what was compensable 
work time by eliminating from coverage a good deal of preparation and travel 
time; (2) established the “good faith defense” shielding employers from liability for 
damages, either in whole or in part, under certain circumstances; (3) established 
a statute of limitations on FLSA claims; and (4) forbade unions and other entities 
from filing class actions in FLSA cases, replacing the traditional class action pro-
cess with the “opt-in” process now used with the FLSA.

1949. Congress increased the minimum wage from 40 cents to 75 cents per 
hour, defined the term “regular rate” upon which the overtime rate is based, and 
extended child labor law coverage.

1955. Congress increased the minimum wage from 75 cents to $1.00 per 
hour.

1961. Through a series of amendments including one that created a concept 
known as “enterprise” coverage, Congress expanded the number of employees 
to whom the FLSA applied, particularly in the retail trade sector. Congress also 
established new rules on the employment of students, and, in stages, increased the 
minimum wage from $1.00 to $1.25 per hour.

1963. Congress enacted the Equal Pay Act as an amendment to the FLSA. 
The Equal Pay Act was designed to eliminate differences in pay depending upon 
the gender of the worker.

1966. The 1966 amendments to the FLSA significantly broadened the appli-
cability of the law by extending the FLSA to public schools, nursing homes, laun-
dries, the construction industry, and large farms, and through lowering the “enter-
prise” dollar volume necessary to qualify an employer for coverage. The 1966 
amendments also increased the minimum wage to $1.60 per hour in stages.

1967. Congress enacted the Age Discrimination in Employment Act (ADEA), 
forbidding age discrimination, and grafting onto the ADEA the remedies available 
under the FLSA.

1972. Congress again extended the FLSA, this time to cover employees work-
ing at preschools.

1974. In the single largest expansion of the FLSA, Congress extended the 
FLSA to cover state, city, county, and other local governmental employees, and 
specifically extended the FLSA to cover domestic workers. Congress also increased 
the minimum wage to $2.30 per hour in stages.
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1977. Congress increased the minimum wage in stages to $3.35, eliminated 
the separate minimum wage for agricultural workers, and broadened how the 
FLSA applied to employees working in restaurants, hotels, and motels.

1985. In the wake of the Supreme Court’s decision in the case of Garcia v. 
San Antonio Metropolitan Transit Authority, Congress clarified how the FLSA 
applied to state and local governments, and, for the first time, allowed compensa-
tory time off in lieu of cash compensation for overtime, though only for public 
employees. Congress also created rules allowing public employees to, in some 
circumstances, volunteer or work for second employers without subjecting their 
primary employers to overtime liability.

1989. Congress eliminated a number of the distinctions between the FLSA’s 
treatment of retail and non-retail establishments, and increased the minimum 
wage in stages to $4.25.

1996. Congress increased the minimum wage in stages to $5.15, and amend-
ed the Portal-to-Portal Act to largely eliminate the possibility that employees 
would be compensated for commuting time. The 1996 amendments also provided 
that tipped employees would no longer be impacted by future increases in the 
minimum wage, effectively freezing the minimum wage for tipped employees at 
$2.13.

2007. The Fair Minimum Wage Act of 2007 increased the minimum wage to 
$7.25 by mid-2009.

The year 2004 brought a significant change in the FLSA, though not through 
an act of Congress. Under Section 213(a)(1) of the FLSA, employees whose duties 
are “executive, administrative, or professional” in nature are exempt from the 
FLSA’s overtime provisions. Since the FLSA does not define the terms “executive, 
administrative, or professional,” it has fallen to the United States Department 
of Labor to do so through the issuance of regulations. In April 2004, the 
Department of Labor announced new regulations that substantially rewrote the 
existing tests for “executive, administrative, or professional” employees, with the 
changes impacting millions of workers.

Over the last several years, the number of FLSA cases filed in federal courts 
has “skyrocketed.”7 Looking just at the number of FLSA decisions reported 
through the Westlaw legal research service, 2009 saw 934 reported opinions, more 
than triple the number reported when the last edition of this book was published 
in 2004. And for every reported opinion of a court, there are dozens if not hun-
dreds more cases actually on file.

Moreover, the last decade has seen the increasing polarization of the courts on 
FLSA issues. It is not uncommon to find two entirely different legal points of view 
in the courts on precisely the same FLSA issue, with the results for employers and 
employees differing depending upon where in the country the lawsuit is brought. 
The polarization is at least partly political in nature. In preparing this book, 
the author identified more than 500 cases where a clearly debatable FLSA issue 
was presented to a court. In over 93% of those cases, one could predict whether 
the employer or the employee won simply by knowing the political party of the 
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president who appointed the judge deciding the case, with Republican-appointed 
judges favoring employers and Democratic-appointed judges favoring employees.

THE CONSTITUTIONALITY OF THE FLSA.
Like many New Deal laws, the FLSA was immediately attacked in the courts. 

The first major challenge came in 1941, in United States v. Darby, a case involving 
little-used criminal provisions of the FLSA forbidding the shipment in interstate 
commerce of lumber manufactured by employees paid at less than the minimum 
wage. A defendant indicted under this provision challenged the legality of the 
FLSA, arguing that Congress did not have the constitutional power to enact the 
FLSA.

At the heart of the case was the Constitution’s “Commerce Clause,” which 
grants to Congress the authority to regulate interstate commerce. The defendant 
in Darby argued that whatever authority Congress had to regulate wages under the 
Commerce Clause was overridden by the Tenth Amendment to the Constitution, 
which preserves as “state rights” all governmental authority not specifically vested 
by the Constitution with the United States government. As the argument went, 
while Congress listed the regulation of interstate commerce as a purpose of the 
FLSA, the true aim of the law was to regulate wages, a matter historically within 
the province of state laws.

The Supreme Court upheld the constitutionality of the FLSA. The Court 
found that the Constitution granted complete authority to Congress to regulate 
interstate commerce. It specifically found that “. . . power can neither be enlarged 
nor diminished by the exercise or non-exercise of state power. Congress, following 
its own conception of public policy concerning the restrictions which may appro-
priately be imposed on interstate commerce, is free to exclude from the commerce 
articles whose use in the states for which they are destined it may conceive to be 
injurious to the public health, morals or welfare, even though the state has not 
sought to regulate their use. The motive and purpose of a regulation of interstate 
commerce are matters for the legislative judgment upon the exercise of which the 
Constitution places no restriction and over which the courts are given no con-
trol.”8

The challenges to the constitutionality of the FLSA were not finished, how-
ever. Newspapers challenged the application of the FLSA to their business on 
the grounds that the law impermissibly burdened freedoms of speech and the 
press.9 Religious groups filed freedom of religion challenges to the application of 
the FLSA to their non-religious functions (the FLSA does not apply directly to 
religious functions).10 Companies have argued that the FLSA impairs their con-
stitutionally-protected freedom to contract with their employees,11 violates their 
due process rights,12 and violates the Constitution’s equal protection guarantees by 
exempting some employers but not others from its coverage.13 All of these argu-
ments were rejected by the courts.



INTRODUCTION — 7 

When Congress extended the FLSA in 1966 to apply to both private and pub-
lic sector schools and hospitals, its actions were quickly challenged, resulting in the 
first of three decisions by the United States Supreme Court on the constitutional-
ity of the application of the FLSA to state and local governments. In Maryland 
v. Wirtz,14 the Supreme Court held that under the Commerce Clause, Congress 
had the authority to extend the coverage of the FLSA to state and local govern-
ments despite the “state’s rights” provisions of the Tenth Amendment. The crux of 
the Supreme Court’s decision, written by Justice John Harlan, was that “it is clear 
that the federal government, when acting within a delegated power, may override 
countervailing state interests whether these be described as ‘governmental’ or ‘pro-
prietary’ in nature.”

The 1974 amendments, which dramatically expanded the scope of cover-
age of the FLSA by including public agencies such as states, cities, and counties 
within the FLSA’s definition of employers covered by the law, were also immedi-
ately challenged, this time by the National League of Cities. In National League of 
Cities v. Usery, the Supreme Court reversed the thrust of its holding in Maryland 
v. Wirtz and expressly held that the 1974 amendments to the FLSA were beyond 
the powers of Congress to enact under the Interstate Commerce Clause of the 
Constitution. The essence of the Court’s opinion, as expressed by Justice William 
Rehnquist, was that “this exercise of congressional authority does not comport 
with the federal system of government embodied in the Constitution. We hold 
that insofar as the challenged amendments operate to directly displace the States’ 
freedom to structure * * * operations in areas of traditional governmental func-
tions, they are not within the authority granted Congress by Article I, Section 8, 
Cl. 3.”15 In other words, the Supreme Court found that while the application of 
the FLSA to private sector employees within a state did not violate the state rights 
provisions of the Tenth Amendment, applying the FLSA to state or local govern-
mental bodies went too far by invading the province of a “traditional governmen-
tal function” of a state.

Immediately after National League of Cities, various federal agencies, includ-
ing the Wage and Hour Division of the Department of Labor, were faced with the 
difficulty of determining what were “traditional” governmental functions – which 
under the Supreme Court’s holding in National League of Cities could not be regu-
lated by the Federal Government. In 1979, the Department issued an opinion that 
the operation of a mass transit district by the San Antonio Metropolitan Transit 
Authority was not a “traditional” governmental function, and that thus the Transit 
Authority was subject to the strictures of the FLSA.

The Transit Authority followed by filing a petition for a declaratory judg-
ment in Federal District Court, seeking to have the Department of Labor’s efforts 
to apply the FLSA to it declared unconstitutional under the theories of National 
League of Cities. On the same day, several of the Transit Authority’s employees, 
including Joe Garcia, filed Garcia v. San Antonio Metropolitan Transit Authority, a 
suit seeking the payment of overtime wages under the FLSA.
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In Garcia, the Court reexamined and overruled its decision in National League 
of Cities, discarding the legal tests in National League of Cities as not containing 
a “proper understanding of congressional power under the Commerce Clause.”16 
Once again, the FLSA was made applicable to state and local governmental bodies.

The Garcia decision, though it caught many in the public sector by surprise, 
was not entirely unexpected by court watchers. In its prior decisions, Maryland 
v. Wirtz and National League of Cities v. Usery, the Supreme Court was badly 
divided. Only two years prior to the Garcia decision, the Supreme Court held that 
federal age discrimination laws could be constitutionally applied to the states.17 
Furthermore, there was clear and constant grumbling from lower federal courts 
that, quite apart from the results reached in National League of Cities, the constitu-
tional tests erected in the case were unworkable.18

Nonetheless, even though the Garcia decision was not applied retroactively,19 
the application of the FLSA to state and local governments sent a shock wave 
through public sector employment relations throughout the country. As succinctly 
put by one court, the application of the FLSA means that the FLSA’s obligation to 
pay overtime compensation and liquidated damages is immediately read into and 
becomes part of every employment contract between an employer and its employ-
ees.20 In the public sector, this meant that millions of employees long outside the 
reach of the FLSA now fell within its purview.

WHAT THE FLSA IS NOT.
Employees looking for a panacea for workplace problems should look in a 

place other than the FLSA. The FLSA establishes the country’s minimally accept-
able standards for the payment of wages and overtime. The levels of pay and 
overtime required by the FLSA are not necessarily fair or appropriate in all or even 
many employment circumstances. The FLSA leaves employees free to contract 
with employers, either individually or through labor organizations, if they want 
greater benefits than those provided by the FLSA.

For example, under the FLSA it is perfectly permissible for an employer to 
schedule an employee to work 15 hours on Monday, 15 hours on Wednesday, four 
hours on Thursday, and six hours on Friday, all without paying the employee over-
time since the employee did not work more than 40 hours in a workweek.21 Along 
the same lines, an employee who works eight-hour shifts on Monday and Tuesday, 
is sick on Wednesday, and returns to work eight-hour shifts on Thursday and 
Friday may be surprised to learn that his employer has the right under the FLSA 
to order him to work eight hours on Saturday without the payment of overtime, 
since the FLSA does not count paid leave such as sick leave as “hours worked.” 
Employees perceiving these practices as unfair will come quickly to understand 
that the FLSA does not provide more than minimum and basic protections in the 
area of wages and hours worked.

The limits of the FLSA have brought fierce criticism in recent years. For 
example, Marc Linder, a prominent writer on the FLSA, finds the FLSA to be a 
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law so riddled with exceptions that the promise of the law has been mostly unful-
filled. As Linder has commented, and others have observed, “The pendulum has 
swung so far to capital’s side that the labor movement considers itself fortunate if 
it can stave off attempts to repeal the FLSA’s existing overtime pay provisions.”22
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CHAPTER 2

THE DEPARTMENT OF LABOR AND THE FLSA
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When Congress enacted the FLSA in 1938, it created the Wage and Hour 
Division of the Department of Labor (referred to in this book as the DOL). The 
FLSA vests the DOL with the responsibility of administering and enforcing the 
FLSA. 

ADMINISTRATION OF THE FLSA.
Most of the policies of the DOL are expressed through regulations and inter-

pretation guides contained in Volume 29 of the Code of Federal Regulations. The 
regulations are available on-line at a variety of websites,1 and can be found in print 
form in many public libraries and virtually all law libraries. 

From time to time, the DOL also issues opinion letters and policy statements. 
These too are available on-line.2 However, a paid on-line service such as Westlaw 
or Lexis offers greater flexibility in searching for a particular opinion letter.

The DOL’s policy statements come in a variety of forms. The DOL’s press 
releases, or at least the recent ones, can be found on the DOL’s web page.3 Often, 
when issuing new regulations, the DOL will publish fairly lengthy commentary 
on its regulations. For example, the DOL’s preamble to the 2004 regulations on 
exempt employees is 277 pages long in on-line format, more than quadruple the 
length of the regulations themselves. Many of the DOL’s commentaries are also 
available on its web page.4

THE IMPORTANCE OF DOL INTERPRETATIONS OF THE FLSA.
Generally speaking, while the rulings, interpretations and opinions of the 

DOL are not binding on courts, they are given great weight in judicial opinions 
construing the provisions of the FLSA.5 While the greatest deference is shown 
to the DOL’s regulations themselves, occasionally even opinion letters and other 
statements of policy are given significant weight. For example, in a recent Supreme 
Court case, the issue was determining when a supervisory or quasi-supervisory 
employee is “salaried” as the term is used in the FLSA and thus potentially exempt 
from FLSA coverage. The DOL, in a “friend of the court” or amicus curiae brief 
filed at the request of the Court, interpreted the salary test to deny exempt status 
when employees are covered by a policy that permits disciplining or other deduc-
tions in pay “as a practical matter.” Though the DOL had no formal regulations 
squarely on point, the Court adopted the DOL’s position, commenting that since 
“the salary-basis test is a creature of the DOL’s own regulations, the DOL’s inter-
pretation of it is, under our jurisprudence, controlling unless ‘plainly erroneous or 
inconsistent with the regulation.’”6

The DOL’s opinion letters carefully state that they respond only to the par-
ticular questions asked by an employer or employee, do not establish the DOL’s 
policy on the issue, and are not laws that carry penalties for non-compliance. For 
these reasons, while opinion letters may be of some assistance to a court in con-
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sidering the interpretation of a particular provision of the FLSA, they do not have 
nearly the same force and effect as the DOL’s formal regulations.7

Finally, the views of the DOL are not always credited. On one occasion, even 
the Supreme Court refused to adhere to the DOL’s regulations when it found the 
regulations to be “legally untenable.”8 Indeed, recent years have seen the courts 
occasionally increasingly willing to disregard the DOL’s view of how the FLSA 
should be applied.9

THE DOL’S ENFORCEMENT AUTHORITY.
In addition to its regulatory authority, the DOL also has the authority to 

enforce the FLSA on behalf of private sector and most public sector employees.10 
Most of the DOL’s enforcement actions are taken as a result of complaints filed 
with the DOL by employees. The DOL treats investigations as completely confi-
dential and will not disclose the name of the employee filing the complaint with-
out the employee’s consent.

The DOL also investigates potential FLSA violations even without an employ-
ee filing a complaint. The DOL’s web page announces: “Wage and Hour selects 
certain types of businesses or industries for investigations. Occasionally, a number 
of businesses in a specific industry or geographic area will be examined. In either 
situation, the objective is to assure compliance with the law in those businesses, 
industries, or localities.”

The DOL retains investigators stationed across the county who conduct inves-
tigations and determine an employer’s compliance with the FLSA. A typical inves-
tigation consists of the following stages:

• The DOL will meet with the employer to explain the process of the 
investigation.

• The DOL will examine the employer’s records to determine whether 
the FLSA applies to the employer and, if so, what potential exemptions 
from coverage would apply to the employer. The DOL’s review of the 
employer’s records is confidential, except that the DOL may later use its 
knowledge of the records in litigation against the employer. 

• The DOL will examine and, if desired, copy the time and payroll 
records of the employer.

• The DOL will usually conduct private interviews with some employees 
to determine the employer’s compliance with the law. The DOL 
normally conducts interviews at the employer’s place of business, but 
also conducts interviews in other, more private settings. The DOL also 
conducts phone and mail interviews.

• When the DOL’s investigation is complete, the DOL will inform the 
employer of its conclusions. If the DOL has found that the employer 
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is in violation of the law, it will spell out the changes needed in the 
employer’s practices to bring the employer into compliance. The DOL 
will also outline how much, if any, back pay is due employees, and may 
require the employer to compute the amounts due. 

If the employer does not comply with the DOL’s demands at the conclusion 
of an investigation, the DOL has the ability to bring a lawsuit on behalf of the 
employees. The remedies available in DOL-initiated lawsuits are described in 
Chapter 18 of this book.
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CHAPTER 3

SOME BASIC FLSA PRINCIPLES
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OVERRIDING PRINCIPLES GUIDING THE INTERPRETATION OF 
THE FLSA.

The FLSA is humanitarian legislation designed to remedy specific social and 
economic difficulties.1 As such, courts and the DOL liberally construe the FLSA 
in order to apply the law to the furthest possible reaches consistent with the intent 
of Congress in enacting the FLSA.2 In describing the liberal interpretation of 
the law, courts have observed, “breadth of coverage is vital to the Act’s mission.”3 
Along these lines, exemptions from coverage under the FLSA are narrowly con-
strued, with the burden resting on the employer to prove that an employee is in 
fact exempt from the FLSA’s broad coverage.4

THE FLSA AND COLLECTIVE BARGAINING AGREEMENTS AND 
OTHER EMPLOYMENT CONTRACTS.

A question that often arises concerns the relationship between the FLSA and 
collective bargaining agreements. Collective bargaining agreements can be drafted 
to be either more or less generous than the overtime requirements of the FLSA, or 
can mirror those requirements. Where a collective bargaining agreement contains 
provisions that are equal to or more generous to employees than the provisions of 
the FLSA, the provisions of the collective bargaining agreement are enforceable.5 
For example, it is perfectly acceptable for a collective bargaining agreement to 
require minimum callback payments to employees recalled to work on their days 
off, or to require the payment of overtime when an employee works more than 
eight hours in a workday, even though neither requirement exists in the FLSA.

Where the collective bargaining agreement calls for benefits that are less gen-
erous than the FLSA, the provisions of the collective bargaining agreement con-
flicting with the FLSA are invalid. In these cases, the provisions of the FLSA will 
take precedence over the conflicting provisions in the collective bargaining agree-
ment.6 For example, if a collective bargaining agreement contains an overtime 
clause that calls for the payment of overtime at time and one-half the hourly rate of 
pay rather than time and one-half the regular rate of pay, and if the regular rate of 
pay is higher than the hourly rate, the contract clause would be unenforceable.

These principles were first established by the United States Supreme Court 
in Martino v. Michigan Window Cleaning Co., a case in which a labor organiza-
tion negotiated a contract that called for employees to be paid overtime only when 
they worked more than 44 hours in a workweek. The Supreme Court rejected 
the employer’s defense of relying on the contract, finding that collective bargain-
ing agreements cannot supersede the Act.”7 Subsequent to Martino, the Supreme 
Court stated: “We have held that FLSA rights cannot be abridged by contract or 
otherwise waived because this would nullify the purposes of the statute and thwart 
the legislative policies it was designed to effectuate. Moreover, we have held that 
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congressionally-granted FLSA rights take precedence over conflicting provisions in 
a collectively-bargained compensation arrangement.”8

A hot topic in the law has been whether, as opposed to proceeding in court, 
employees can be forced to arbitrate FLSA claims under either a collective bar-
gaining agreement or an individual contract. For many years, it was thought 
that because of the remedial purposes of the FLSA, a contract could not compel 
arbitration of FLSA claims.9 Now, largely as a result of a series of Supreme Court 
decisions broadening the scope of the mandatory arbitration of employment 
claims, many courts are holding that, at least under private employment contracts 
if not under a collective bargaining agreement, employees can be compelled to 
arbitrate FLSA claims rather than bringing a lawsuit.10 The courts by no means 
speak with one voice on this issue. Other courts adhere to the traditional rule that 
FLSA claims are not subject to arbitration,11 or that arbitration procedures mir-
ror the rights under the FLSA.12 Other courts continue to find that a collective 
bargaining agreement (as opposed to a private employment contract) cannot waive 
employee rights to bring private lawsuits under the FLSA.13 Yet other courts allow 
the arbitration of FLSA disputes, but require that the underlying contract clearly 
specify that FLSA claims are subject to the contract’s arbitration clause.14 Finally, 
some courts require employees to “exhaust” remedies available in a collective bar-
gaining agreement before bringing an FLSA lawsuit.15

WHERE THE FLSA DEFERS TO COLLECTIVE BARGAINING.
The FLSA is usually silent as to the relationship between FLSA rights and 

collective bargaining agreements. However, there are some areas where, either 
through the FLSA itself or the DOL or court interpretations, the provisions of a 
collective bargaining agreement will control the result under the FLSA provided 
the contract was negotiated in good faith and at an arms-length basis. Maine 
attorney Donald Fontaine, one of the most experienced FLSA lawyers in the coun-
try, has created this list of areas where the FLSA defers to the collective bargaining 
process.
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Area Of The FLSA Authority That Refers To 
Contract

Changing clothes or working § 203(o)

Shift trades (public sector) §207(p)(3)

Preliminary or postliminary 
activities

§§ 254(b)-(d), 29 C.F.R. § 790.3-.12

Sleep time and meal time on 24-
hour shifts

29 C.F.R. § 785.22

Sleep time, mealtime (police and 
fire)

29 C.F.R. § 533.222(c)

Compensatory Time Agreements 
(public sector)

29 C.F.R. § 553.23

Employee living on employer’s 
premises or working at home

29 C.F.R. § 785.23

Board, lodging (excluded from 
wages when agreed upon in a 
collective bargaining agreement)

§ 203(m)

1040/2080 plans § 207(b)

“Belo” contracts permitting 
certain guaranteed weekly salary 
arrangements for fluctuating 
workweeks

§ 207(f)

Piece rate overtime agreements § 207(g)(3)

Collective bargaining agreements 
excluding board, lodging and other 
facilities from wages 

29 C.F.R. § 531.6

Tip pooling agreements 29 C.F.R. § 531.54

“Basic” rates used instead of 
“regular” rate

29 C.F.R. § 548.200

Half-time overtime where employee 
works fluctuating hours for a fixed 
salary

29 C.F.R. § 778.114

Two jobs at different rates, overtime 
rate agreement

§§ 7(9) (1) and (2), 29 C.F.R. § 
778.415, 29 C.F.R. § 778.115 
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THE FLSA AND STATE WAGE AND HOUR LAWS.
Some state laws contain requirements not found in the FLSA. For example, 

some states require a minimum amount of rest and meal breaks, something absent 
from the FLSA, which only deals with whether employees must be paid for those 
rest and meal breaks that do occur. Other state laws enhance the protections of the 
FLSA, often by having a higher minimum wage than required by the FLSA, but 
also in other areas such as the omission of some of the FLSA’s exemptions, having 
daily overtime thresholds in addition to the FLSA’s weekly standard, and by differ-
ent treatment of work hours. The following table lists the 45 states that have laws 
that regulate work hours and the payment of wages.  
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 p
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Where local wage and hour laws exist, an employer must comply with what-
ever provision of the FLSA or the local law provides the greatest benefit to employ-
ees.16 For example, if a state law calls for a higher minimum wage or more gener-
ous overtime payments than the FLSA, the employer must comply with the state 
law.17 Similarly, if a local law requires that an employer provide rest breaks every 
half-shift, the employer must provide the breaks even though they are not man-
dated by the FLSA.

A good example of the relationship between the FLSA and state laws deals 
with the compensability of the time spent by employees changing into and out of 
work clothes. As discussed in Chapter 8, Section 203(o) of the FLSA exempts the 
activity of “changing clothes” from compensation under the FLSA if a local “cus-
tom and practice” establishes that the activity is non-compensable. State wage and 
hour laws, however, may not contain an exemption such as Section 203(o), mak-
ing the “changing clothes” activity compensable work under the state law though 
it would not be under the FLSA.18 Only rare exceptions exist where local wage 
and hour laws cannot provide wage and hour benefits more generous than the 
FLSA.19 For the FLSA to “preempt” local laws in such a fashion, there must be an 
overriding federal interest in regulating the particular industry, a standard thus far 
only met by the fisheries and shipping industries on the high seas. 

OFFSETTING FLSA LIABILITY BY OVERTIME PAID UNDER A 
COLLECTIVE BARGAINING AGREEMENT OR LOCAL PRACTICE.

Section 207(h) of the FLSA allows an employer to offset its FLSA liability 
by certain types of overtime payments made under a collective bargaining agree-
ment or local employment practice. The types of payments that can be used to 
offset FLSA liability are found in Sections (5), (6) and (7) of Section 207(e) of the 
FLSA:

(5) Extra compensation provided by a premium rate paid for cer-
tain hours worked by the employee in any day or workweek because 
such hours are hours worked in excess of eight in a day or in excess of 
the maximum workweek applicable to such employee under subsec-
tion (a) of this section or in excess of the employee’s normal working 
hours or regular working hours, as the case may be; 

(6) Extra compensation provided by a premium rate paid for 
work by the employee on Saturdays, Sundays, holidays, or regular days 
of rest, or on the sixth or seventh day of the workweek, where such 
premium rate is not less than one and one-half times the rate estab-
lished in good faith for like work performed in non-overtime hours 
on other days; or 

(7) Extra compensation provided by a premium rate paid to the 
employee, in pursuance of an applicable employee contract or collec-
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tive-bargaining agreement, for work outside of the hours established in 
good faith by the contract or agreement as the basic, normal, or regular 
workday (not exceeding eight hours) or workweek (not exceeding the 
maximum workweek applicable to such employee under subsection (a) 
of this section), where such premium rate is not less than one and one-
half times the rate established in good faith by the contract or agree-
ment for like work performed during such workday or workweek.20

Sections (5) and (7) of Section 207(e) describe extra payments for what would 
normally be thought to be overtime work under a collective bargaining agree-
ment. Section (5) also describes what would normally be thought of as “daily” 
or “weekly” overtime for work performed in addition to the employee’s normal 
schedule. Section (6) describes payments under a collective bargaining agreement 
or other contract for work outside the normal workday or work shift. Usually, the 
greatest opportunity for a Section 207(h) offset will occur with daily overtime 
payments. As one court explained, Section 207(e)(5) describes overtime payments 
for hours worked in excess of the employee’s normal work shift where those hours 
do not cause the employee to work longer hours than the applicable FLSA over-
time threshold.21 An employer is only allowed to offset the “premium portion” 
of payments falling within Section 207(e)(5) – (7), usually the extra half-time 
compensation paid employees.22 Sections (5) – (7) of Section 207(e) are the only 
credits allowed an employer to offset FLSA liability. Other types of fringe benefit 
payments such as paid vacations, health insurance, and pension payments do not 
qualify as an offset.23 Other payments such as the provision of food, lodging, and 
phone calls, which can be used by an employer in calculating the minimum wage 
may not be used to offset overtime liability under Section 207(h).24

A question often arising with respect to the Section 207(h) offset is whether 
an employer’s offsets are limited to the “extra compensation” paid in the same pay 
period for which the overtime is owed, or whether an employer is allowed to offset 
FLSA liability in one pay period against “extra compensation” owed in a separate 
pay period. Though the matter is not without some debate, the majority rule is 
that the Section 207(h) offset can only be used by an employer in the same pay 
period for which overtime is owed. Courts following this general rule cite the rules 
of the DOL that overtime must be computed and paid on a pay-period-by-pay-
period basis unless it is impractical to do so.25
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CHAPTER 4

THE FLSA’S TIME-OF-PAYMENT REQUIREMENTS
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A good starting place to dive into the substance of the FLSA is the require-
ment of the FLSA that employees be paid in a timely fashion. The question of 
when and how often the minimum wage and overtime must be paid provides a 
good example of the interplay between the FLSA itself, the DOL’s regulations, 
court decisions, collective bargaining agreements, and occasionally overlapping 
state laws.

THE FLSA AND THE TIME OF PAYMENT OF THE MINIMUM 
WAGE.

The FLSA itself says nothing explicit about the timeliness of wage payments. 
However, Section 206(b) of the FLSA mandates that employers “shall pay” at least 
the minimum wage to their employees. Courts have overwhelmingly found that 
this dictate implies an obligation on the part of the employer to make payments in 
a timely fashion.1 Using as an example words from the country’s leading case on 
the issue – which involved the State of California failing to pay its employees dur-
ing one of its periodic budget shortfalls – Section 206(b) “plainly connotes [that 
employers] shall make a payment. If a payday has passed without payment, the 
employer cannot have met his obligation to pay.”2

Courts have then turned to Section 216(b) of the FLSA, the section of the 
FLSA describing remedies for violations of the law. Section 216(b) provides that 
an employer violating Section 206(b) is liable to the affected employees “in the 
amount of their unpaid minimum wages, or their unpaid overtime compensation 
and in an additional equal amount as liquidated damages.” Courts have reasoned 
that “unless there is a due date after which minimum wages become unpaid, 
imposing liability for both unpaid minimum wages and liquidated damages would 
be meaningless.”3

Beginning the process of putting the bow on the ribbon, courts then con-
cluded that the FLSA “must therefore contemplate a time at which Section 206 
is violated, or, put another way, when minimum wages become unpaid. ‘Unpaid 
minimum wages’ have to be ‘unpaid’ as of some distinct point, otherwise courts 
could not compute either the amount of wages which are unpaid, or the additional 
‘equal’ amount of liquidated damages. The only logical point that wages become 
‘unpaid’ is when they are not paid at the time work has been done, the minimum 
wage is due, and wages are ordinarily paid – on payday.”4

Courts bolster this conclusion by referring to the FLSA’s two-year statute of 
limitations. Courts find that “statutes of limitation have to start running from 
some point, and the most logical point a cause of action for unpaid minimum 
wages or liquidated damages (which are merely double the amount unpaid) accrues 
is the day the employee’s paycheck is normally issued, but isn’t.”5

The bottom line is that courts find implicit in the FLSA a requirement that 
wages be paid in a timely fashion.6 “Timely” means that on the employee’s regular 
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payday, the employee must be paid at least the minimum wage for the period cov-
ered by the payday.”7

THE DOL AND THE TIMELY PAYMENT OF OVERTIME.
In 1972, the DOL issued an “interpretative bulletin” requiring employers to 

pay overtime “as soon as practicable.” The DOL explained the phrase as follows:

There is no requirement in the Act that overtime compensation 
be paid weekly. The general rule is that overtime compensation earned 
in a particular workweek must be paid on the regular payday for the 
period in which such workweek ends. When the correct amount of 
overtime compensation cannot be determined until some time after 
the regular pay period, however, the requirements of the Act will be 
satisfied if the employer pays the excess overtime compensation as 
soon after the regular pay period as is practicable. Payment may not 
be delayed over a period longer than is reasonably necessary for the 
employer to compute and arrange for payment of the amount due and 
in no event may payment be delayed beyond the next payday after 
such computation can be made.8

This “interpretative bulletin” has been repeatedly upheld by the courts. 
Courts have usually held that overtime must be paid on the regular payday fol-
lowing the pay period in which the overtime was worked.9 In so ruling, courts 
have rejected explanations for the late payment of overtime that they have termed 
“bureaucratic inertia” that prevented the setting up of an efficient accounting sys-
tem.10 An employer paying overtime “as well as it could,” but not in compliance 
with Section 778.106, will be found to have violated the FLSA.11

To reiterate, Section 778.106 contains an exception to the general rule that 
overtime must be paid on the following payday. The DOL allows the later pay-
ment of overtime where the correct amount of overtime “cannot be determined” 
until “sometime after the regular pay period,” provided the employer “pays the 
excess overtime as soon after the regular pay period as is practicable.”12 Also, while 
the law is clear that overtime must generally be paid on the next payday, it is less 
clear how much delay can occur between the end of the pay period and the pay-
day. One court has suggested that a 10-day delay before the regular payday does 
not violate the FLSA.13

In one case, a City facing liability under the FLSA for extra-duty shifts 
worked by its police officers cited as a defense that some officers did not imme-
diately submit reports of their hours worked to the City, which delayed the City’s 
preparation of invoices for the outside vendors, and that the City was unable to 
confirm the actual number of hours worked by an officer until it was itself paid 
by the outside vendor. The delay between a vendor’s payment to the City and the 
City’s payment of the officers was typically between two to four weeks. In set-
ting the stage for the trial of the case, a court observed that a jury would “have to 
evaluate evidence relevant to when the City was first able to compute and arrange 
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for payment of the correct amount of extra-duty overtime compensation; the 
period of time reasonably necessary to do so; whether the City paid extra-duty 
officers by the next regular payday after such computation was made; and gener-
ally whether the delay in payment was due to neglect by the officers or by the City. 
An employer may not set up an inefficient accounting procedure and then claim it 
is not responsible for timely payment of wages due to its own incompetence. And 
the City’s explanation that outside vendors often delay their payments to the City 
improperly attempts to shift the blame to such third parties and to turn attention 
away from the appropriate ‘reasonableness standard.’”14 

COLLECTIVE BARGAINING AGREEMENTS AND TIME-OF-
PAYMENT REQUIREMENTS.

Collective bargaining agreements occasionally contain their own rules con-
cerning the timing of payments for overtime. Courts are deeply split on the issue 
of whether such provisions in a collective bargaining agreement override the DOL’s 
mandates on the timeliness of overtime payments.

Some courts hold that “although the ‘general rule is that overtime compensa-
tion earned in a particular workweek must be paid on the regular payday for the 
period in which such workweek ends,’ nothing in the FLSA prevents a collective 
bargaining agreement from providing a different rule.”15 Other courts find to the 
contrary, concluding that since Section 778.106 is a reasonable interpretation of 
the FLSA, the DOL’s requirements should supersede those in a collective bargain-
ing agreement.16 The better rule would seem to be that since FLSA rights are non-
waivable, a collective bargaining agreement cannot call for an overtime payment 
schedule less frequent than Section 778.106.17

STATE LAWS ON THE TIMELINESS OF WAGE AND OVERTIME 
PAYMENTS.

State laws can require faster time frames for paying wages and overtime than 
those required by the FLSA. Washington state law, for example, requires that 
overtime be paid on the payday following when the overtime is worked. A modest 
“administrative exception” allows employers to pay overtime the following payday 
if overtime is worked within seven days of a payday.18 Oregon state law requires 
employers to pay all wages due discharged employees by the end of the first busi-
ness day after the discharge.19 Since the FLSA only sets the “baseline” or floor on 
minimally-acceptable compensation practices, an employer must comply with state 
laws such as these even though the FLSA has laxer requirements.

On occasion, employees will argue that since the FLSA itself is silent as to 
when wages must be paid, the standards for time of payment in state wage and 
hour statutes should be read into the FLSA, essentially bootstrapping what would 
have been a state wage and hour claim into an FLSA lawsuit. Courts have rejected 
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these attempts, finding that the FLSA only allows for one national standard, and 
that to read state wage and hour statutes into the FLSA could end up producing 
multiple standards on the same issue.20
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by the authorities.” Similarly, in Donovan v. Kaszycki & Sons Contractors, Inc., 599 
F. Supp. 860 (S.D. N.Y. 1984), the Court wrote that “the fact that defendants may 
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might have acquiesced, albeit grudgingly, to deferred payment, has no bearing 
on the fact that the statute was violated.” See also Birbalas v. Cuneo Printing 
Industries, Inc., 140 F.2d 826 (7th Cir. 1944)(past due payment for overtime wages 
did not foreclose a suit for liquidated damages); Rigopoulos v. Kervan, 140 F.2d 506 
(2d Cir. 1943)(overtime compensation “shall be paid in the course of employment 
and not accumulated beyond regular payday.”); Seneca Coal & Coke v. Lofton, 
136 F.2d 359 (10th Cir. 1943), cert. denied, 320 U.S. 772 (1943)(FLSA violated if 
overtime payments not made “when due in the regular course of employment”); 
accord Martin v. Selker Bros., Inc., 949 F.2d 1286 (3d Cir. 1991)(“liquidated 
damages…compensate employees for the losses they may have suffered by reason 
of not receiving their proper wages at the time they were due,” emphasis supplied); 
Atlantic Co. v. Broughton, 146 F.2d 480 (5th Cir. 1944), cert. denied, 324 U.S. 883 
(1945)(obligation to pay liquidated damages “immediately arises” when “an employer 
on any regular payment date fails to pay the full amount” due).

7 Biggs v. Wilson, 1 F.3d 1537 (9th Cir. 1993).
8 29 C.F.R. § 778.106 (2001).
9 Brooks v. Village of Ridgefield Park, 185 F.3d 130 (3d Cir. 1999); Reich 

v. Interstate Brands Corporation, 57 F.3d 574 (7th Cir. 1995); Pascoe v. Mentor 
Graphics Corp., 199 F. Supp. 1034 (D. Or. 2001); Dominici v. Board of Education, 
881 F. Supp. 315 (N.D. Ill. 1995)(“Although the FLSA does not create an explicit 
statutory deadline for payment of overtime wages, the statute does create an implicit 
requirement for reasonably prompt payment.”); Mullins v. Howard County, Maryland, 
730 F. Supp. 667 (D. Md. 1990).
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CHAPTER 5

THE MINIMUM WAGE
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THE MINIMUM WAGE.
When enacted in 1938, the minimum wage was $0.25 per hour. The follow-

ing table lists the dates on which Congress changed the minimum wage, and the 
inflation-adjusted value of the minimum wage on each date. The inflation-adjust-
ed value of the minimum wage peaked in 1968; since that time, the minimum 
wage has lost a considerable amount of its purchasing power.

Minimum
Wage

National
CPI-U

Minimum Wage
In 1982-1984 Dollars

1938 $0.25 14.0 $1.77
1945 $0.40 18.1 $2.21
1950 $0.75 24.1 $3.11
1956 $1.00 27.4 $3.65
1961 $1.15 30.0 $3.83
1965 $1.25 31.6 $3.96
1970 $1.60 39.0 $4.10
1975 $2.10 54.2 $3.87
1980 $3.10 82.7 $3.75
1985 $3.35 107.8 $3.11
1990 $3.80 130.4 $2.91
1995 $4.25 152.5 $2.79
1996 $4.75 157.0 $3.03
1997 $5.15 160.5 $3.21
1997 $5.15 160.5 $2.72
2007 $5.85 208.3 $2.80
2010 $7.25 213.8 $3.39

Several states have minimum wages higher than those called for under the 
FLSA. Where this occurs, the FLSA does not “incorporate” the higher local mini-
mum wage, leaving state minimum wage laws enforceable only through whatever 
enforcement mechanisms exist in the state statute.1

LITIGATION OVER MINIMUM WAGE ISSUES.
Since the minimum wage is a relatively uncomplicated topic, one might 

think that minimum wage issues would only rarely find their way to the courts. 
However, there are a surprising number of minimum wage cases, most of which 
involve the issue of whether an employer can obtain credit against its minimum 
wage obligations for other types of payments made to employees. Many of these 
cases, perhaps not unexpectedly, involve the restaurant business.
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TIPS AND SERVICE CHARGES.
Section 203(m) of the FLSA is a political compromise for treating tips under 

the FLSA’s minimum wage provisions. In essence, Section 203(m) calls for a lower 
minimum wage for employees who receive tips by allowing an employer a credit 
against its minimum wage obligations for tips received by employees. Section 
203(m) reads as follows:

In determining the wage an employer is required to pay a tipped 
employee, the amount paid such employee by the employee’s employer 
shall be an amount equal to – 

(1) The cash wage paid such employee which for purposes of such 
determination shall be not less than the cash wage required to be paid 
such an employee on August 20, 1996; and 

(2) An additional amount on account of the tips received by 
such employee which amount is equal to the difference between the 
wage specified in paragraph (1) and the wage in effect under section 
206(a)(1) of this title. The additional amount on account of tips may 
not exceed the value of the tips actually received by an employee.  The 
preceding two sentences shall not apply with respect to any tipped 
employee unless such employee has been informed by the employer of 
the provisions of this subsection, and all tips received by such employ-
ee have been retained by the employee, except that this subsection shall 
not be construed to prohibit the pooling of tips among employees who 
customarily and regularly receive tips.

The starting point for understanding this formula is to determine what the 
“cash wage required to be paid [a tipped employee] was on August 20, 1996.” 
At that time, the minimum wage was $4.25. The FLSA required an employer to 
pay a tipped employee 50% of the minimum wage, or $2.13. Though Congress 
has subsequently increased the minimum wage on several occasions, it has not 
increased the minimum wage to be received by tipped employees. 

The employer is then allowed to take a “tip credit” to account for the balance 
between the $2.13 tipped employee minimum wage and the actual minimum 
wage. If the cash wage plus tips are not enough to meet the minimum wage, the 
employer must “top up” the cash wage to reach the minimum wage.2 At present, 
the employer’s maximum credit is $5.12 per hour (the difference between $2.13 
per hour and the $7.25 minimum wage). As the minimum wage grows, employers 
will be able to take ever-larger tip credits. 

An employer bears the burden of establishing that it is entitled to claim the 
tip credit.3 Unless the employer meets this burden, the employee is “entitled to 
the full minimum wage for every hour worked.”4 To be eligible for the credit, the 
employer must meet the following conditions:

• The employee’s duties must be primarily “tip-related.”5
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• Only “tipped employees” qualify for the credit. “Tipped employees” are 
defined as employees who regularly and customarily receive over $30 
a month in tips, and can include occupations ranging from servers in 
restaurants to skycaps at an airport.6

• The credit cannot exceed the value of tips actually received. To take the 
full credit of $5.12 per hour, the employee must actually receive at least 
$5.12 per hour in tips.

• The employee must be notified in advance that the employer is taking 
the tip credit.7 The tip credit does not require “a rigorous explanation,” 
but there must be some explanation given.8

• All tips received by the employee must be kept by the employee.

• The employer must keep records of the tips.9 

• Workers who normally get more than $30 per month in tips only 
during a particular month (such as during the Christmas season) do not 
qualify as tipped employees.10

• To the extent that tips are collected by credit card, the employer 
may assess the employee a portion of the credit card fee paid by the 
employer, but only if it establishes that the assessment is reasonable.11

Tip credits can also be taken for work that is “incidental” to tipped work.12 
However, if the incidental work exceeds 20% of the employee’s work hours, then 
the tip credit cannot be taken for any portion of the employee’s time spent on the 
incidental duties.13 Because the employee must be notified in advance that the 
employer intends to take the tip credit, employers are not allowed to retroactively 
claim the credit.14

Section 203(m) of the FLSA allows the “pooling” of tips among employees 
who customarily and regularly receive tips. Larger tip pools work significantly to 
an employer’s advantage. If an employer can force tipped employees to pool their 
tips with other employees, and if the tipped employees routinely make more than 
$5.12 per hour in tips (producing an excess amount of tips the employer could not 
usually take as a credit), the employer will be able to reduce the wage it pays the 
other employees in the pool by applying the unused tip credit to those employees. 
Because of this effect, a number of cases involve attempts by employers to enforce 
large tip pools, and counter-arguments by employees to limit tip pools as much as 
possible. Since tip pools reduce the minimum wage for employees, they are care-
fully scrutinized by the courts: “If tipped employees are required to participate in 
a tip pool with other employees who do not customarily receive tips, then the tip 
pool is invalid and the employer is not permitted to take a ‘tip credit.’”15 

Tip-pooling cases are usually resolved by turning to the specific requirement 
of Section 203(m) that “tipped employees” – i.e., those eligible to participate in a 
pool – must be engaged in an occupation in which they customarily and regularly 
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receive tips.16 Usually, tip pooling cases focus on the amount of interaction with 
customers employees in the tip pools have, with the greater the customer interac-
tion, the more likely it is that the employee can legitimately be included in the tip 
pool.17 The application of these standards has produced the following results:

• Maitre d’s are considered to be tipped employees,18 as are hosts19 and 
senior servers.20

• Waiters, counter personnel, bellhops, and busboys are considered to be 
tipped employees.21

• Non-service bartenders are not tipped employees, where they have no 
customer contact.22

• Salad makers who have no contact with the public are not tipped 
employees.23

• Managers and owners are not tipped employees.24

• Supervisors in a card room are not tipped employees.25

The FLSA’s tip-pooling rules only apply to shared tips in the range between 
$2.15 per hour and the minimum wage. If an employer pays employees the mini-
mum wage and forces employees to pool tips above the minimum wage, the FLSA 
does not prevent such a requirement.26

The FLSA distinguishes between tips and “service charges.” The DOL has 
defined “tip” as follows: “A tip is a sum presented by a customer as a gift or gratu-
ity in recognition of some service performed for him. It is to be distinguished from 
payment of a charge, if any, made for the service. Whether a tip is to be given, and 
its amounts, are matters determined solely by the customer, and generally he has 
the right to determine who shall be the recipient of his gratuity. In the absence 
of an agreement to the contrary between the recipient and a third party, a tip 
becomes the property of the person in recognition of whose service it is presented 
by the customer.”27 

A service charge – a compulsory charge for service – is not a “tip,” and the 
employer is not entitled to use the tip credit for service charges even if the money 
is passed through to employees.28 However, if service charges are distributed to 
employees, they are treated like any other form of compensation and, if sufficient 
in amount, completely satisfy an employer’s minimum wage obligation.29 To be a 
“service charge” that can be credited against an employer’s minimum wage obliga-
tion, the amount paid must become part of the employer’s gross receipts before it 
is paid to employees (in other words, must be included in the employer’s taxable 
income).30

The disputes as to whether a customer’s payment is a tip (meaning the 
employer can only receive partial credit against its minimum wage obligation) or 
a service charge (meaning the employer can receive full credit against the mini-
mum wage obligation) occasionally arise in non-restaurant professions. One case 
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involved exotic dancers who notified patrons that they were required to collect 
a $5.00 “Tipping Fee” from patrons before beginning a table dance. In finding 
the payments to be tips, a court acknowledged “it is true that the table dances are 
advertised as costing five dollars per song and are therefore apparently not dis-
cretionary payments by customers as contemplated by the regulations. However, 
another factor to consider in determining whether the table dances are tips is 
whether the amounts received from customers are the employer’s property, and not 
hers. The parties agree that five dollars is the minimum fee and that the dancers 
often receive more at the discretion of the patrons.”31

SHORTAGES.
Occasionally, employers will reach agreements with or simply compel employ-

ees to reimburse any shortages in cash to which the employees have been entrust-
ed. To the extent such repayment requirements result in employees receiving less 
than the minimum wage, they violate the FLSA.32 One Court observed: “An 
agreement that an employee will repay to his employer any shortages in money 
entrusted to him, when shortages occur through misappropriation, theft, or other-
wise, violates the minimum wage requirements of the FLSA to the extent that such 
required payments reduce below the minimum wage the amount of money and 
compensation which the employee receives.”33

There are only two exceptions to the general rule that an employer can-
not require repayment of shortages. First, an employer is permitted to require 
repayment of amounts that have been deliberately misappropriated.34 Second, 
the employer is permitted to require repayment of free and clear advances to the 
employee.35 Both of these exceptions stem from an application of common sense. 
In both cases, a requirement that the employee repay the employer does not result 
in a reduction below minimum wage because the employee actually had free and 
clear use of the money he misappropriated or borrowed.

UNIFORMS AND THE MINIMUM WAGE.
If an employer requires employees to wear a uniform, and requires employees 

to purchase and launder the uniform, the cost of the uniform and its cleaning 
must be deducted from the employee’s compensation when determining whether 
the employer has met its minimum wage obligations.36

A good example of this principle involved a restaurant that asked its waiters 
to be attired in tuxedos. The employer instructed the employees to purchase the 
tuxedos at a cost of from $125.00 to over $300.00. The employer tried to defend 
the case on the grounds that while uniforms were not required, the wearing of 
certain clothing was “acceptable” to him and “preferred” by the employees. The 
Court found that “whether by direct or indirect communication, this uniform was 
understood to be a condition of continued employment and dining room assign-
ment. The cost of purchasing, replacing, and maintaining these uniforms reduced 

If an employer 
requires 

employees to 
wear a uniform, 

and requires 
employees to 
purchase and 

launder the 
uniform, the cost 

of the uniform and 
its cleaning must 

be deducted from 
the employee’s 
compensation 

when determining 
whether the 

employer has met 
its minimum wage 

obligations.



THE MINIMUM WAGE — 55 

the weekly wage received by some waiters and waitresses below the lawful mini-
mum wage.”37

In a similar case, a “gentlemen’s club” required its dancers to provide their 
own costumes. Waitresses were required to provide their own uniforms, which the 
employer required to include “black shoes, black bodysuits, tights, fishnet stock-
ings, and a wide belt.” A court found that the employer was required to reimburse 
the employees for the costs of purchasing the costumes and uniforms since the 
other compensation received by the employees did not amount to the minimum 
wage.38

EMPLOYER-REQUIRED VEHICLES AND OTHER “TOOLS OF THE 
TRADE” AND THE MINIMUM WAGE.

If an employer requires an employee to purchase the “tools of the trade” of 
a particular job, there is an FLSA violation in any workweek when the cost of 
items cuts into the minimum wage.39 For example, if the employer requires the 
employee to use the employee’s vehicle on the job, the employer must reimburse 
the employee for the job-related expenses of the vehicle if those expenses would 
cause the employee to receive less than the minimum wage.40 Though the matter 
is unclear, one court has held that the employer can base such a reimbursement on 
reasonably approximate figures rather than the employee’s actual cost of making 
the payments.41

These principles also apply to some transportation expenses incurred by 
employees if the expenses are “an incident of and necessary to employment.”42 
One case involved domestic agricultural employers who hired non-immigrant 
workers from Mexico as farm laborers to work on a seasonal basis pursuant to the 
H2-A visa program. Laborers who passed the interview process paid for their own 
travel to the United States, visa costs, and miscellaneous recruiting fees. After 
deducting these expenses from wages earned, the laborers’ net income fell below 
the minimum wage. In concluding that the expenses had to be reimbursed where 
failure to do so would drop the employees’ wages below the minimum wage, a 
court ruled that the costs were “an inevitable and inescapable consequence of hav-
ing foreign...workers employed in the United States, and should be reimbursed 
because they were not expenses that the employees would have incurred normally 
in the course of life.”43

EMPLOYER-PROVIDED MEALS AND THE MINIMUM WAGE.
Section 203(m) of the FLSA, the same section of the FLSA governing tips, 

also allows an employer to credit against its minimum wage obligations the value 
of meals provided to employees at work.44 In order to take the meal credit, the 
employer must keep records as to the cost incurred in furnishing meals.45 The 
amount of the meal credit is limited to the employer’s actual cost of providing 
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the meal, not what the retail value of the meal might be,46 and cannot include 
any profit to the employer.47 The meal credit can only be taken if the employee 
is given a break of at least 30 minutes, and the employee is required to perform 
no work-related functions during the break.48 The meal credit can be taken if the 
employer has provided the meal, even if the employee chooses not to consume the 
meal.49 

EMPLOYER-PROVIDED LODGING AND THE MINIMUM WAGE.
Section 203(m) of the FLSA also allows an employer credit against its mini-

mum wage obligations for amounts that it has paid for employee-provided lodging 
“and other facilities.” The amount of the credit is limited to the actual cost of the 
lodging, and does not allow for the employer to earn any profit on the lodging.50 
Whether an employee is given a choice as to whether to accept the lodging is 
not relevant to the question of whether the lodging credit applies.51 However, if 
the employee is required to live on the employer’s facilities for the benefit of the 
employer, as with a hotel manager required to remain on site to greet late-arriving 
guests, the employer will be allowed no credit for lodging.52 Courts have not per-
mitted credit for lodging when the housing furnished by the employer is “seriously 
substandard” or not “customarily furnished” to other employees.53 

Many of these principles were illustrated in a case where an apartment owner 
sought credit against its minimum wage obligations to a resident manager, claim-
ing it was entitled to a credit of $550 a month for the value of a three-bedroom 
apartment provided to the manager. The employer argued that since it rented 
other three-bedroom apartments for $1,095 during the manager’s employment, 
the $550 was clearly below the “fair market value.” A court found the employer’s 
argument “misplaced,” holding that “fair rental value may be used to establish 
reasonable cost only if it is less than actual cost. Thus, the fair rental value figure 
could only apply if the employer rented out its apartment at a higher rate than the 
actual costs of maintaining such residences. Even if the employer did engage in 
this highly unprofitable practice, it is still necessary to establish its actual costs of 
furnishing lodging, in order to conduct an appropriate comparison for determin-
ing reasonable cost.”54

As with meals, the employer has the obligation to keep records of the cost of 
the lodging55 and to prove the true cost of the lodging.56 If it fails to do so, it will 
receive no credit for the cost of the lodging.57

The phrase “other facilities” refers only to benefits furnished to an employee 
that are “in the nature of food and lodging.”58 Put another way, there is a divid-
ing line between ordinary living expenses on the one hand, which are creditable 
against the minimum wage, and costs specific to the job or deriving from the 
employer’s particular business decisions, which are not creditable.59 Thus, a res-
taurant employer cannot take as a credit against its minimum wage obligations a 
“glass breakage fee” because the stemware used in the restaurant is more akin to 
the tools of the trade than it is to food or lodging.60
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GARNISHMENT AND THE MINIMUM WAGE.
If an employee is subject to a valid court order requiring the garnishment of 

her wages and the payment of the withheld amounts to a third party, the money 
paid to the third party is treated as having been paid to the employee for FLSA 
purposes. Thus, because of garnishment, an employee could conceivably receive 
less than the minimum wage for hours worked without a violation of the FLSA.61
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CHILD LABOR
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THE FLSA’S PROHIBITION ON CHILD LABOR.
The FLSA prohibits “oppressive child labor.” Section 203(l) of the FLSA 

gives a three-part definition of “oppressive child labor.” The first part defines as 
“oppressive child labor” any employment of children under the age of sixteen, with 
two exceptions:

Any employee under the age of sixteen years is employed by an 
employer (other than a parent or a person standing in place of a par-
ent employing his own child or a child in his custody under the age 
of sixteen years in an occupation other than manufacturing or mining 
or an occupation found by the Secretary of Labor to be particularly 
hazardous for the employment of children between the ages of sixteen 
and eighteen years or detrimental to their health or well-being) in any 
occupation.

In addition to the exception for parents and custodians, there is an exception 
for children between the ages of fourteen and sixteen:

The Secretary of Labor shall provide by regulation or by order 
that the employment of employees between the ages of fourteen and 
sixteen years in occupations other than manufacturing and mining 
shall not be deemed to constitute oppressive child labor if and to the 
extent that the Secretary of Labor determines that such employment 
is confined to periods which will not interfere with their schooling 
and to conditions which will not interfere with their health and well-
being.

Section 203(l) also defines “oppressive child labor” for children between the 
ages of sixteen and eighteen:

Any employee between the ages of sixteen and eighteen years is 
employed by an employer in any occupation which the Secretary of 
Labor shall find and by order declare to be particularly hazardous for 
the employment of children between such ages or detrimental to their 
health or well-being; but oppressive child labor shall not be deemed 
to exist by virtue of the employment in any occupation of any person 
with respect to whom the employer shall have on file an unexpired 
certificate issued and held pursuant to regulations of the Secretary of 
Labor certifying that such person is above the oppressive child-labor 
age.

In translation, these requirements of the FLSA do the following:

• Define as a “child” anyone under the age of 18.

• Provide a sweeping definition of “oppressive child labor” as any work by 
an employee under the age of 16.

• Narrow the sweeping definition of “oppressive child labor” by allowing 
the DOL to issue regulations that employment of employees between 
the ages of 14 and 16 is not “oppressive child labor” if the employment 
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“is confined to periods which will not interfere with their schooling” 
and the work “will not interfere with their health and well-being.”

• Provide that employment of employees between the ages of 16 and 18 
years is “oppressive child labor” if the work is in an occupation found by 
the DOL to be “particularly hazardous for the employment of children.”

TIME AND JOB STANDARDS FOR CHILDREN BETWEEN 14 
AND 16.

The DOL’s regulations establish both time and job limitations on the employ-
ment of children. Children between the ages of 14 and 16 cannot be employed 
in any occupation for more than three hours a day and 18 hours per week when 
school is in session, and eight hours a day and 40 hours per week when school is 
not in session. Under the regulations, children between 14 and 16 may only work 
between 7 a.m. and 7 p.m. during school, and until 9 p.m. in the summer. These 
rules do not apply to certain sports-attending services at professional sporting 
events.1 

Congress has given the DOL considerable authority to determine what types 
of work activities are dangerous to children. The DOL’s regulations, found in 
Section 570 of the Code of Federal Regulations, list what types of jobs are gener-
ally permitted and prohibited for children in the different age groupings. 

For example, the regulations prohibit children under the age of 16 from work-
ing in the following jobs:

• Manufacturing, mining, or processing occupations, including 
occupations requiring the performance of any duties in work rooms 
or workplaces where goods are manufactured, mined, or otherwise 
processed;

• Occupations which involve the operation or tending of hoisting 
apparatus or of any power-driven machinery other than office machines;

• The operation of motor vehicles or service as helpers on such vehicles;

• Public messenger service;

• Occupations which the DOL declares to be hazardous for the 
employment of minors between 16 and 18 years of age or detrimental 
to their health or well-being;

• Occupations in connection with: (1) Transportation of persons or 
property by rail, highway, air, water, pipeline, or other means; (2) 
warehousing and storage; (3) communications and public utilities; (4) 
construction (including demolition and repair), except that children can 
engage in office and sales work in connection with such activities.2
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By contrast, Section 570.34 allows children between 14 and 16 to perform the 
following work in retail, food service, and gasoline service establishments:

• Office and clerical work, including the operation of office machines;

• Cashiering, selling, modeling, art work, work in advertising 
departments, window trimming, and comparative shopping;

• Price marking and tagging by hand or by machine, assembling orders, 
packing and shelving;

• Bagging and carrying out customers’ orders;

• Errand and delivery work by foot, bicycle, and public transportation;

• Clean up work, including the use of vacuum cleaners and floor waxers, 
and maintenance of grounds, but not including the use of power-driven 
mowers or cutters;

• Kitchen work and other work involved in preparing and serving 
food and beverages, including operating machines and devices used 
in performing such work, such as, but not limited to, dishwashers, 
toasters, dumbwaiters, popcorn poppers, milk shake blenders and coffee 
grinders;

• Work in connection with cars and trucks if confined to the following: 
Dispensing gasoline and oil; courtesy service; car cleaning, washing and 
polishing; and other occupations permitted by this section, but not 
including work involving the use of pits, racks, or lifting apparatus, or 
involving the inflation of any tire mounted on a rim equipped with a 
removable retaining ring;

• Cleaning vegetables and fruits, and wrapping, sealing, labeling, 
weighing, pricing and stocking goods when performed in areas 
physically separate from those where meat is prepared for sale.

However, Section 570.34 also prohibits children between 14 and 16 from 
working in a variety of jobs in retail, food service and gasoline service establish-
ments. Included in the prohibited list are:

• Work performed in or about boiler or engine rooms;

• Work in connection with maintenance or repair of the establishment, 
machines or equipment;

• Outside window washing that involves working from window sills, and 
all work requiring the use of ladders, scaffolds, or their substitutes;

• Baking and cooking, except cooking is permitted with electric or gas 
grills which does not involve cooking over an open flame and cooking 
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is permitted with deep fryers that are equipped with and utilize a device 
which automatically lowers the baskets into the hot oil or grease and 
automatically raises the baskets from the hot oil or grease;

• Occupations which involve operating, setting up, adjusting, cleaning, 
oiling, or repairing power-driven food slicers and grinders, food 
choppers, cutters, and bakery-type mixers.

• Work in freezers and meat coolers and all work in the preparation of 
meats for sale (except as expressly permitted above);

• Loading and unloading goods to and from trucks, railroad cars, or 
conveyors;

• All occupations in warehouses except office and clerical work.

DANGEROUS JOBS FOR ALL CHILDREN.
The DOL has similar regulations for occupations that are particularly hazard-

ous for the employment of children under the age of 18 years old. The regulations 
are often known by their “Hazardous Order” numbers assigned by the DOL:

• Hazardous Order 1, which governs manufacturing or storing explosives 
or articles containing explosive components.3

• Hazardous Order 2, dealing with motor vehicle drivers and “outside 
helpers.”4

• Hazardous Order 3, specifying the rules for coal mine occupations.5

• Hazardous Order 4, regulating logging and sawmill operations.6

• Hazardous Order 5, dealing with the operation of power-driven 
woodworking machines.7

• Hazardous Order 6, governing exposure to radioactive substances and 
ionizing radiations.8

• Hazardous Order 7, regulating the operation of power-driven hoisting 
apparatus.9

• Hazardous Order 8, dealing with the operation of power-driven metal 
forming, punching, and shearing machines.10

• Hazardous Order 9, pertaining to mining other than coal mining.11

• Hazardous Order 10, containing the rules for occupations involving the 
operation of power-driven meat processing machines and occupations 
involving slaughtering, meat packing or processing, or rendering.12
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• Hazardous Order 11, involving bakery machines.13

• Hazardous Order 12, dealing with paper-products machines.14

• Hazardous Order 13, establishing the rules for occupations involved in 
the manufacture of brick, tile and “kindred products.”15

• Hazardous Order 14, governing the operation of circular saws, band 
saws, and guillotine shears.16

• Hazardous Order 15, regulating wrecking, demolition, and 
shipbreaking operations.17

• Hazardous Order 16, dealing with roofing operations.18

• Hazardous Order 17, governing excavation operations.19

The list of jobs considered dangerous to the health or well-being of children 
can be subject to political pressures. For example, prior to 1996, the DOL ruled 
that the operation of a scrap paper baler – a device that is used in supermarkets 
to bale discarded cardboard – was hazardous and off-limits for children.20 The 
DOL’s rulings chafed a number of employers, who viewed such machines as per-
fectly safe. In 1996, in response to a lobbying effort, Congress amended the FLSA 
to allow 16- and 17-year old children to operate “scrap paper balers or paper box 
compactors.”21 The DOL’s regulations permit minors to load, but not operate or 
unload, scrap paper balers or paper box compactors that meet the DOL’s defini-
tion of “safe.”22

As can be imagined, the DOL’s rules can only cover a small portion of the 
tremendous variety of jobs in the American workplace. Ultimately, if there is a 
dispute over the matter, whether a job is dangerous to the health or well-being of 
children is a question of fact for a jury to decide.23 Should a state choose to enact 
child labor laws stricter than the FLSA, the state laws will govern.24

WHO CAN CHALLENGE VIOLATIONS OF THE FLSA’S CHILD 
LABOR PROVISIONS?

Most often, the FLSA’s child labor provisions arise in lawsuits brought by the 
DOL. In rare cases, parents have sued on behalf of their children as guardian ad 
litem to enforce the FLSA’s child labor provision. Occasionally, others try to bring 
these lawsuits. Most of these lawsuits do not succeed because the individual must 
have the necessary legal “standing” to bring the lawsuit.

The general notion of “standing” is that a lawsuit must be brought by an 
individual who is in the class of persons that the law was designed to protect.25 
Thus, individuals over the age of 18 have no standing to bring a lawsuit seeking 
an injunction to stop child labor, since they are not protected by the child labor 
provisions of the FLSA and would be unaffected by the injunction.26 Applying 
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this notion, courts have found that teachers do not have standing to bring child 
labor lawsuits, even though the FLSA was designed to protect a child’s ability to 
learn at school.27

THE PENALTIES FOR CHILD LABOR VIOLATIONS.
Section 216 of the FLSA provides that an employer who violates the child 

labor provisions of the FLSA is subject to the normal range of penalties and dam-
ages flowing from an FLSA violation (set forth in Chapter 18 of this book), as 
well as civil penalties of up to $11,000 per employee and imprisonment of up to 
six months for willful violations.28 The amount of the penalty may be mitigated 
by such considerations as the size of the business and the gravity of the violation.29 
The maximum penalty called for by Section 216 might be considerably lessened, 
even in the face of serious violations, if the business is a small one that is already 
on economically shaky footing.30 However, even if the business is small or at risk, 
the fines may not be reduced if the employer fails to honestly cooperate with the 
DOL’s investigation, or if it knowingly and intentionally violated the child labor 
law.31
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CHAPTER 7

CALCULATION OF THE OVERTIME RATE UNDER     
THE FLSA
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INTRODUCTION.
The overtime rules of the FLSA contain two basic requirements:

1. Employees covered by the FLSA must be paid at the overtime rate for 
hours worked above certain thresholds, usually 40 hours per week; and

2. Employees covered by the FLSA who work more than the specified 
maximum time periods must receive pay at a rate of at least time and 
one-half their regular rate of pay for the excess hours worked.1

When considering potential overtime liability under the FLSA, the first major 
issue to address is the identification of an employee’s regular rate of pay. Many 
employers consider an employee’s regular rate as being the hourly rate assigned for 
the job classification in which the employee works. The FLSA requires that a dif-
ferent approach be taken.

The key to understanding the FLSA’s treatment of the regular rate is to 
understand the underlying policies behind the calculation of the overtime rate. If 
an employer could shift wage payments into other forms of compensation such as 
shift differential, incentive payments, and bonuses, and was free to exclude such 
additional payments from the overtime rate, employees earning overtime would 
have artificially deflated overtime rates. The FLSA’s solution to this issue is to 
mandate that virtually all remuneration for employment, no matter what form, 
must be captured in the regular rate of pay and consequently in the overtime rate.2

It is hard to overstate the importance of calculating the regular rate of pay. All 
overtime calculations under the FLSA start from the foundation of the regular rate 
of pay. For this reason, the Supreme Court has referred to it as “the keystone” of 
the basic provision of the FLSA, found in Section 207(a) of the Act. 

THE WORKWEEK – THE BASIC UNIT OF MEASUREMENT 
UNDER THE FLSA.

The basic unit of measurement with respect to an employee’s services under 
the FLSA is the workweek.3 An employee’s workweek has a dual importance 
under the FLSA: (1) It serves as the measurement tool defining when an employee 
is entitled to overtime; and (2) it figures prominently in the calculation of the 
employee’s regular rate of pay. 

Section 778.105 of the DOL’s guidelines define a workweek as follows:

An employee’s workweek is a fixed and regularly recurring period 
of 168 hours – seven consecutive 24-hour periods. It need not coin-
cide with the calendar week but may begin on any day and at any 
hour of the day. For purposes of computing pay due under the Fair 
Labor Standards Act, a single workweek may be established for a plant 
or other establishment as a whole or different workweeks may be 
established for different employees or groups of employees. Once the 
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beginning time of an employee’s workweek is established, it remains 
fixed regardless of the schedule of hours worked by him.4

The start of the workweek may be changed by an employer so long as the 
change is permanent and is not intended to evade the obligation to pay overtime.5

CALCULATING THE REGULAR RATE OF PAY, AND THE NEED 
TO INCLUDE ALL REMUNERATION FOR EMPLOYMENT IN THE 
REGULAR RATE.

The calculation of the employee’s regular rate begins with a determination of 
the compensation received by the employee over a workweek. Section 778.113(a) 
of the DOL’s guidelines furnishes the calculation mechanism for employees earn-
ing a weekly salary:

If the employee is employed solely on a weekly salary basis, his 
regular hourly rate of pay, on which time and one-half must be paid, 
is computed by dividing the salary by the number of hours which the 
salary is intended to compensate. If an employee is hired at a salary 
of $182.70 and if it is understood that this salary is compensation for 
a regular workweek of 35 hours, the employee’s regular rate of pay 
is $182.70 divided by 35 hours, or $5.22/hour, and when he works 
overtime he is entitled to receive $5.22 for each of the first 40 hours 
and $7.83 (one and one-half times $5.22) for each hour thereafter. If 
an employee is hired at a salary of $220.80 for a 40-hour week, his 
regular rate is $5.52 an hour.6

Thus, the starting point for determining an employee’s regular rate is to divide 
the employee’s weekly salary by the number of straight-time hours worked by the 
employee per week.7 As discussed later in this chapter, the employee’s weekly sal-
ary must include all remuneration for employment. In performing this calculation, 
paid leave such as vacation time, sick leave, and compensatory time off need not be 
included as hours worked by the employee.

It is helpful to think of the FLSA’s regular rate calculation as a fraction:

Remuneration for Employment
= Regular Rate of Pay

Straight-Time Hours Worked 

Because the regular rate of pay is produced by dividing the employee’s 
straight-time compensation by hours worked, an increase in hours worked (the 
denominator of the fraction) will result in a lower regular rate of pay. Occasionally, 
employers will argue that more time should be included in hours worked as a way 
of reducing the regular rate of pay. For example, in one case, a fire department 
tried to lower the regular rate of pay of firefighters by including “Kelly days” (paid 
days off built into the schedule) and vacation time into the denominator of the 
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regular rate fraction. A court rejected this argument, finding that no form of paid 
leave should be included as hours worked in the calculation of the regular rate.8

The table below contains sample calculations of conversions of weekly salaries 
to an hourly wage, showing the effect that actual hours worked have on the regu-
lar rate of pay.

SAMPLE CALCULATIONS OF THE REGULAR RATE

Classification Weekly Rate Weekly Hours Regular Rate

Maintenance Technician $700 40.0 $17.50

Police Officer $1000 40.0 $25.00

Landscape Engineer $1000 35.0 $28.57

Nurse $900 37.5 $24.00

Secretary $800 40.0 $20.00

With very few exceptions, the FLSA treats each workweek as a single unit.9 
Thus, the FLSA generally does not permit the averaging of hours over two or 
more weeks, nor does it allow the crediting of excess overtime paid in one work-
week to overtime earned in another workweek. If an employee works overtime 
in one week, the employee must be paid the overtime, even if the employee only 
works 20 hours in the subsequent week.

A question that frequently arises concerns employees who are regularly 
scheduled to work more than a 40-hour week, but who are nonetheless paid on 
a weekly basis. For example, a data entry technician may be scheduled to work a 
regular 40-hour week, but also be required to attend mandatory unpaid training 
periods of 30 minutes on each day of the workweek, which would raise the num-
ber of hours in the employee’s workweek to 42.5. The results of such an approach 
are to lower the overall overtime costs for an employer who regularly schedules 
employees to work longer than a 40-hour workweek, as can be seen from the fol-
lowing table:

THE IMPACT ON THE REGULAR RATE OF LENGTHY WORKWEEKS

Calculation Weekly Rate Weekly Hours    Regular Rate

Excluding Unpaid Briefing $1000 40.0 $25.00

Including Unpaid Briefing $1000 42.5 $23.52

Difference $1.48

Percentage Difference 6%

This raises the question of whether a workweek longer than 40 hours may 
be used to compute the employee’s hourly wage under Section 778.113(a) of the 
DOL’s guidelines. Unfortunately, there is no definitive answer to the issue. The 
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Supreme Court appeared to speak to the issue in 1947, when it ruled that the reg-
ular rate is the rate actually paid for the “normal, non-overtime workweek,” a clear 
indicator that the denominator in the regular rate fraction should be no greater 
than 40.10 Though most courts have followed the Supreme Court’s lead,11 some 
have dismissed the Supreme Court’s language as non-essential dicta (comments 
by the Court that were not essential to its finding), and have allowed denomina-
tors greater than 40 when there was a clear agreement between the employer and 
employees that compensation was intended for a workweek of greater than 40 
hours.12 Yet other courts have, without any analysis at all, allowed the denomina-
tor to exceed 40.13 

Perhaps the best theoretical answer to the “floating denominator” question 
is that the result is a matter of intent. If the employee is hired to work a normal 
40-hour week, the denominator should never “float” above 40 when the employee 
works lengthy hours. On the other hand, if the employee is specifically hired 
to work a schedule that is longer than 40 hours (perhaps because the employer 
has incorrectly treated the employee as exempt from overtime, and later must 
compensate the employee for the hours worked over 40 in each week), then the 
denominator should be allowed to match the employee’s regular schedule.14 

The significance of the “denominator question” usually is most poignant 
where the employer does not simply pay employees an hourly wage, but also pays 
“add-ons” such as shift differential, longevity pay, and the like. In rejecting an 
employer’s argument that the denominator in the regular rate fraction should 
include all hours worked (and not just straight-time hours), one court gave the 
following example:

Where there is no add-on compensation, including overtime 
hours in the divisor does not cause underrepresentation of the regular 
rate if one also includes straight-time compensation for those over-
time hours in calculating the dividend of total compensation. For 
example, if the employee receives $15.00 per hour and has a contract 
to work a forty-hour workweek, the employee generally takes home 
$600.00 per week. Those circumstances would, unsurprisingly, result 
in a “regular rate” of $15.00 per hour. If, however, the employee works 
a forty-six hour week, the employer might divide $600.00 by forty-
six, instead of forty, yielding a “regular rate” of $13.04. This calcula-
tion under-represents the regular rate by approximately $2.00. If the 
employer includes straight-time compensation for the additional six 
hours, yielding a total compensation of $690.00, however, the regular 
rate once again becomes $15.00.15

As will be seen in Chapter 13, law enforcement officers and fire protection 
employees may be eligible for alternative “work periods” under Section 207(k) of 
the FLSA, which allows employers to use “work periods” of between seven and 28 
days in length, with higher overtime thresholds than would be the case for regular 
employees. The DOL’s rules allow employers to base the regular rate calculations 
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for Section 207(k) employees on the particular work period chosen by the employ-
er, and not on a seven-day workweek.

The regular rate of pay – which is ordinarily multiplied by time and one-
half to produce the overtime rate – is an “actual fact” that flows as a “matter of 
mathematical computation” from the amount and form of compensation paid an 
employee.16 The intent and agreements of the employer and the employee are rare-
ly relevant in determining the regular rate of pay; instead, the regular rate “must 
be drawn from what happens and must reflect all payments – received regularly 
– exclusive of overtime payments.”17

EMPLOYEES RECEIVING A MONTHLY OR ANNUAL SALARY.
The regular rate for employees who are paid on a monthly basis is computed 

in much the same fashion as is the case with weekly schedules. Section 778.113(b) 
of the DOL’s guidelines requires that monthly or other rates must be converted to 
their weekly equivalent, with the weekly wage then being reduced to a regular rate 
pursuant to Section 778.113(a):

Where the salary covers a period longer than a workweek, such as 
a month, it must be reduced to its workweek equivalent. A monthly 
salary is subject to translation to its equivalent weekly wage by multi-
plying by 12 (the number of months) and dividing by 52 (the number 
of weeks). A semi-monthly salary is translated into its equivalent week-
ly wage by multiplying by 24 and dividing by 52. Once the weekly 
wage is arrived at, the regular hourly rate of pay will be calculated as 
indicated above.18

To be valid under the FLSA, the use of annual or monthly salaries must pro-
vide no lesser compensation to employees than the workweek calculations required 
in the computation of the regular rate of pay.19

THE FLUCTUATING WORKWEEK.
A continuing source of controversy under the FLSA is the so-called “fluc-

tuating workweek,” and its impact on the calculation of the regular rate of pay. 
Entirely the creation of the DOL and not to be found in the FLSA, the “fluctuat-
ing workweek” approach is designed to deal with employees whose work hours 
vary from week to week, but who receive the same salary in each week. For exam-
ple, an employee receiving the same weekly salary may be called upon to work 34 
hours in one week and 43 hours in the next.20

Section 778.114 of the DOL’s guidelines allows an employer to take advantage 
of an alternate method of calculating the regular rate for employees with fluctuat-
ing workweeks. In schematic form, the requirements of Section 778.114 are:

1. The employee must be employed on a fixed salary that does not vary 
from week to week.21 If the employee’s salary varies – for example, 
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because the employee receives shift differential pay or holiday pay 
– then the employer cannot use the fluctuating workweek.22 

2. The employee must have hours of work that fluctuate from week to 
week, but can be anticipated to average a certain amount.23

3. The weekly salary must be the product of a mutual understanding 
or agreement between the employer and the employee that the fixed 
salary is due regardless of the number of hours worked in a particular 
workweek. If the employer reduces the employee’s compensation 
because of lack of work or, for example, because the employee misses 
work because of vacation or sick leave, the employer cannot use the 
fluctuating workweek method.24 Conversely, if the employer increases 
the employee’s compensation (by paying overtime, for example) for 
additional hours worked, the fluctuating workweek option is not 
available to the employer.25

4. The employee must receive at least the minimum wage for all hours 
worked in every workweek; and

5. The employee must receive extra compensation in addition to the 
hourly rate for all hours worked that exceed the agreed-upon amount of 
hours.26

Under such a system, the employee will inevitably have different hourly 
rates for each workweek in which the employee’s hours of work vary. While the 
employer is still obligated to pay at the overtime rate for all hours worked in 
excess of 40 hours, the overtime rates themselves will differ, and will be lower in 
those workweeks in which more overtime hours are worked.27 This result, clearly 
advantageous to employers, is described in Section 778.114(b):

The application of the principles above stated may be illustrated 
by the case of an employee whose hours of work do not customarily 
follow a regular schedule but vary from week to week, whose overtime 
work is never in excess of 50 hours in a workweek, and whose salary of 
$250 is paid with the understanding that it constitutes his compensa-
tion, except for overtime premiums, for whatever hours are worked 
in the workweek. If during the course of four weeks this employee 
works 40, 44, 50, and 48 hours, his regular hourly rate of pay in each 
of these weeks is approximately $6.25, $5.68, $5, and $5.21, respec-
tively. Since the employee has already received straight-time compen-
sation on a salary basis for all hours worked, only additional half time 
pay is due. For the first week the employee is entitled to be paid $250; 
for the second week $261.36 ($250 plus 4 hours at $2.84, or 40 hours 
at $5.68 plus 4 hours at $8.52); for the third week $275.99 ($250 
plus 10 hours at $2.50, or 40 hours at $5 plus 10 hours at $7.50); for 
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the fourth week approximately $270.88 ($250 plus 8 hours at $2.61, 
or 40 hours at $5.21 plus 8 hours at $7.82).

Though the FLSA itself contains no reference to fluctuating workweeks, the 
legality of the DOL’s fluctuating workweek rules, which have existed for many 
years,28 has been upheld by the courts.29 All of the elements of the fluctuat-
ing workweek system generally must be in place before an employer is entitled 
to claim the benefits of the system. However, courts are split on the question of 
whether an employer who misclassifies employees as exempt and is forced to pay 
them overtime retroactively may use the fluctuating workweek system to calculate 
the retroactive overtime.30

A fluctuating workweek employee’s salary is, by definition, straight time 
compensation for whatever hours the employee is called upon to work during 
the workweek, no matter how great or few. Accordingly, fluctuating workweek 
employees are entitled only to “half-time” for any overtime rather than the time-
and-a-half to which other employees are entitled.31 The essence of the fluctuating 
workweek method is not merely that employees work a fluctuating number of 
hours, but rather that their salary is designed to be straight-time pay for all hours 
worked, whether great or small.32 An employer using a fluctuating workweek sys-
tem is not entitled to make deductions from an employee’s pay for sick leave, even 
if the employee is absent from work because of illness and has no accrued sick 
leave to use.33

It would seem logical that, in order to avail itself of a fluctuating workweek, 
an employer would have to schedule employees for some workweeks less than 40 
hours in length. Otherwise, the use of the fluctuating workweek would simply 
appear to be a guise to avoid the payment of overtime at the time and one-half 
rate. Surprisingly, the courts addressing the issue have found to the contrary, and 
have allowed employers to claim the benefit of the fluctuating workweek even 
when all of an employee’s workweeks were 40 hours or longer.34 The federal 
Fourth Circuit Court of Appeals – historically one of the most conservative courts 
in the country on FLSA issues – has even allowed an employer to use a fluctuat-
ing workweek when employees worked a fixed, regular, repeating, and perpetual 
schedule of 48.3, 56.3, 64.45, or 72.45 hours per week,35 though other courts 
have disdained such an approach.36

Much of the litigation over whether an employer is using a fluctuating work-
week revolves around whether there is the requisite advance “mutual understand-
ing” that compensation is to be paid on the basis of a fluctuating workweek.37 
Usually, the “mutual understanding” is in writing, and memorializes the under-
standing of the employer and the employee at the start of the employment rela-
tionship.38 In the absence of a written agreement, the “mutual understanding” 
can be arrived at through the acceptance of a long-standing policy,39 or through 
the issuance of a memorandum to employees.40 Some courts have even gone so far 
as to hold that a “clear mutual understanding” does not mean that the employee 
must actually understand how pay is computed.41 However, where the employer’s 
actions have been inconsistent with its written policies, and where there is no 
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effort on the part of the employer to communicate the fluctuating workweek 
requirements to employees – for example, where the employer treats the employees 
as entirely exempt from the FLSA’s coverage – the employer will not be allowed 
the benefit of the system.42 

On occasion, courts have found the requisite “mutual understanding” on the 
basis of evidence that seems quite slim. In one case, an employee was told that 
her work hours were indefinite – “8:30 to whenever” – and understood that there 
“possibly” could be workdays that would last longer than eight hours. She also 
understood when she was hired that the employer did not intend to provide over-
time pay if she worked more than 40 hours in a particular week. For the first elev-
en months after she was hired, she routinely worked without complaint more than 
40 hours per week without extra pay. A court found these facts sufficient to estab-
lish a “mutual understanding” as to a fluctuating workweek, rejecting the argu-
ment that its inferential conclusion was tantamount to “blaming the victim.”43 A 
number of similar cases, many of which have been decided in the last ten years, 
stand for the same sort of proposition that the necessary clear mutual understand-
ing may be established by “consistent administration of a payment method.”44

From time to time, employees have argued that fluctuating workweek 
schemes fail the DOL’s requirements because in individual workweeks over the 
course of a year, the employer’s pay plan failed to compensate employees at the 
minimum wage. These arguments have been rejected on the theory that so long 
as the fluctuating workweek plan produces the average of the minimum wage, it 
comports with the DOL’s requirements.45

For a fluctuating workweek plan to be lawful, the agreement or understand-
ing must be that the salary is designed to compensate employees for all hours 
worked. An agreement to compensate for a minimum number of hours – 40, for 
example – does not qualify as an agreement to compensate for all hours worked, 
even if the employer makes extra payments to employees when they work lengthy 
hours.46

“FLAT RATE” EMPLOYEES.
Somewhat akin to the fluctuating workweek notion is the “flat rate” system 

established by Section 778.112 of the DOL’s guidelines, which provides:

If the employee is paid a flat sum for a day’s work or for doing a 
particular job, without regard to the number of hours worked in the 
day or at the job, and if he receives no other form of compensation for 
services, his regular rate is determined by totaling all sums received at 
such day rates or job rates in the workweek and dividing by the total 
hours actually worked. He is then entitled to extra half-time pay at 
this rate for all hours worked in excess of 40 in the workweek.

To be a flat rate employee under Section 778.112, two conditions must be 
met: 
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(1) The employee must be paid a flat sum for doing a particular job, 
without regard to the actual number of hours worked in the day or on 
the job; 

(2) The employee must receive no other compensation other than the flat 
rate(s).47

If these conditions are met, then the employee’s regular rate is determined 
by totaling all flat rates received during the week and divided by the total hours 
worked. The employee is then entitled to an additional half-time pay for all hours 
worked in excess of 40. Unlike with the fluctuating workweek, there need be no 
agreement or clear understanding with workers prior to treating them as day rate 
employees.48

EMPLOYEES WORKING AT MORE THAN ONE WAGE RATE.
On occasion, employees assigned to do more than one task may work at dif-

ferent wage rates. This is especially prevalent where two departments within an 
employer “share” an employee, who may have different job classifications in each 
department. There are two ways of calculating the regular rate for such employ-
ees.

The first, captured in a DOL regulation, is the most common method of 
determining the overtime rate in such circumstances, and involves the creation of 
a “blended” or “weighted average” regular rate:

Where an employee in a single workweek works at two or more 
different types of work for which different non-overtime rates of pay 
(of not less than the minimum wage) have been established, his regu-
lar rate for that week is the weighted average of such rates. That is, his 
total earnings (except statutory exclusions) are computed to include 
his compensation during the workweek from all such rates, and are 
then divided by the total number of hours worked at all jobs.49

If, for example, an employee works 15 hours in a workweek in Job 
Classification A, which has a weekly salary of $1,000, and works the remaining 
25 hours in the workweek in Job Classification B, which has a weekly salary of 
$800, the following computation, as in Table 3, must be made to compute the 
employee’s regular rate:
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CALCULATION OF REGULAR RATE FOR EMPLOYEE EARNING TWO OR 
MORE  NON-OVERTIME RATES OF PAY IN A WORKWEEK

Classification Value Weekly Rate Hours Worked Weighted

Classification A $1,000 15.00 $15,000

Classification B $800 25.00 $20,000

Total 40.00 $35,000

Weighted Average (Weighted Value/Hours Worked) $875.00

Regular Rate $21.87

The second way of calculating overtime for employees working two differ-
ent types of work is a “piece rate” system akin to the “day rate” approach detailed 
above, and is found in Section 207(g)(2) of the FLSA:

(g) No employer shall be deemed to have violated subsection (a) 
of this section by employing any employee for a workweek in excess 
of the maximum workweek applicable to such employee under such 
subsection if, pursuant to an agreement or understanding arrived at 
between the employer and the employee before performance of the 
work, the amount paid to the employee for the number of hours 
worked by him in such workweek in excess of the maximum workweek 
applicable to such employee under such subsection * * *

(2) In the case of an employee performing two or more kinds of 
work for which different hourly or piece rates have been established 
is computed at rates not less than one and one-half times such bona 
fide rates applicable to the same work when performed during non-
overtime hours;

and if (i) the employee’s average hourly earnings for the workweek 
* * * are not less than the minimum hourly rate required by applicable 
law, and (ii) extra overtime compensation is properly computed and 
paid on other forms of additional pay required to be included in com-
puting the regular rate.” 

To qualify for this treatment under Section 207(g)(2), an employee must 
perform work for which different bona fide hourly or piece rates have been estab-
lished, and have agreed with the employer that the overtime rate for each job can 
be based on the straight-time rate for that particular job rather than the blended 
regular rate described above.50 As the law is evolving, it appears that Section 
207(g)(2) applies even if the employee does not in fact perform two different types 
of work, and that it is sufficient if the employer merely pays two different rates of 
pay for the work.51 If such an agreement is in place, the employer must then take 
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care to make sure that overtime work is properly compensated at time and one-
half whatever rate of pay applies to the work in question, and may not always pay 
employees at time and one-half the lower of the two rates of pay.52

WHAT MUST BE INCLUDED IN THE REGULAR RATE.
The FLSA does not define regular rate as merely the employee’s salary. Rather, 

Section 207(a) of the FLSA specifically provides that regular rate means “all remu-
neration for employment paid to, or on behalf of, the employee * * *.” In many 
labor agreements or compensation plans, the overtime rate has been calculated on 
the basis of the employee’s salary or hourly wage alone. Certain other payments to 
the employee, including incentive plan payments, shift differential and premium 
payments, have been improperly excluded from overtime calculations.

The FLSA requires that “all remuneration” (with certain listed exceptions, 
which will be discussed below) must be taken into account in making overtime 
calculations,53 and places on employers the burden of proving that payments 
should not be included in the regular rate of pay.54 The following is a list of some 
types of remuneration which have not been taken into account by some employers 
in the past in computing overtime rates, but which must be taken into account in 
computing the regular rate under the FLSA:

•  Shift Differentials.55

•  Specialty Assignment Pay or assignments to particular jobs.56

•  Longevity Pay.57

•  Hazardous Duty Pay.58

•  Assignment or Working Out of Classification Pay.

•  Education Incentive. 59

•  Incentive payments to employees for not using sick or vacation leave, or 
leave “buy-back” payments under which employees “sell” leave back to 
their employers. 60

• Payments designed to supplement workers’ compensation benefits to 
allow the employee to receive the same net wage.61

• The “availability pay” received by federal air marshals.62

Even though a collective bargaining agreement may specify an overtime rate, 
the overtime rate specified by the contract is not valid under the FLSA unless it 
includes these types of payments in the regular rate of pay.63 Payments for achiev-
ing certain levels of certificate payments in overtime calculations can be signifi-
cant, depending upon the employer’s compensation structure. This table illustrates 
the level of change in overtime payments as a result of including all remuneration 
for employment in the regular rate of pay:
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COMPUTATION OF OVERTIME RATE

Base Rate of Pay $20.00

    Shift Differential $2.00

    Education Incentive $2.00

    Longevity Incentive $1.00

    Assignment Premium $1.00

    Hazardous Duty Pay $1.00

    Working Out-of-Class Pay $1.00

Regular Rate of Pay $28.00

FLSA Overtime Rate $42.00

Base Overtime Rate $30.00

Percentage Difference 40%

The effect of including premium pays in an employee’s regular rate of pay may 
require the constant readjustment of the employee’s overtime rate. For example, 
if an employee with a Monday-Friday schedule receives a shift differential for 
working a graveyard shift on a Monday and later works an overtime day shift on 
Saturday, the employee’s overtime rate on Saturday must reflect the fact that the 
employee received the shift differential on Monday, since the shift differential 
must be included in the “remuneration for employment” from which the regular 
rate of pay for the workweek is derived. Moreover, depending upon the employee’s 
eligibility for premium pay and the hours an employee works, it is theoretically 
possible for an employee to have different regular rates of pay every workweek.

EXCLUSIONS FROM THE REGULAR RATE.
Section 207(e) of the FLSA specifically lists the types of payments to employ-

ees that do not need to be included in the regular rate of pay. The exclusions 
include the following:

1. Any gifts made by the employer to the employee, including bonuses. 
However, bonuses that are not discretionary,64 or which are “measured 
by or dependent on” hours worked, production, or efficiency, must be 
included in the calculation of regular rate.65 Thus, if bonuses are paid 
based upon a “fixed level of performance” rather than remaining with 
the discretion of the employer, they must be included in the regular 
rate.66 Or, as put by one court, “the clear thrust of Section 207 is that 
once a bonus is promised to an employee as an inducement to achieve 
some business goal, even if that promise is not a guarantee of payment 
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but contingent on other factors such as the financial state of the 
company, it is to be included in the regular rate of pay if and when it is 
actually paid.”67

2. Payments made for vacation time.

3. Payments made for work on holidays.

4. Payments made to an employee when an employee is utilizing paid sick 
leave provided by the employer.

5. Any expenses, including travel expenses “incurred by the employee in 
the furtherance of his employer’s interests and properly reimbursable by 
the employer.”68

6. Employer contributions to retirement plans.

7. Payments of health and other insurance premiums.69 

8. Premium payments for hours worked on an overtime basis on 
Saturdays, Sundays, holidays, or the employee’s regular days of rest.70

If an employer is party to a collective bargaining agreement that includes any 
of these forms of compensation in the calculation of the overtime rate, a court will 
find that it has waived its rights under the FLSA to claim that the pay should be 
excluded from the regular rate, in spite of the provisions of Section 207(e).71

 “SHOW-UP,” “REPORTING,” OR “CALLBACK” PAY.
A common feature of many collective bargaining agreements and compensa-

tion programs is a provision that calls for the payment of a specified minimum 
number of hours of pay to an employee who is called back to work outside the 
employee’s regular shift. The minimum compensation imposed by a “callback” 
provision is paid to the employee regardless of the actual number of hours worked 
by the employee (except, of course, if the employee works longer than the mini-
mum number of hours specified, in which case the employee receives the overtime 
rate for all hours worked).

Under the FLSA, only the compensation for the actual number of hours 
worked by the employee on a callback need be included in the employee’s “regular 
rate.” The callback “premium,” or the difference between the minimum number of 
callback hours specified by the callback provisions and the actual number of hours 
worked, need not be included in the employee’s “regular rate.”72 
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RETIREMENT “PICKUP” AND DEFERRED COMPENSATION 
CONTRIBUTIONS.

As part of the collective bargaining process (usually in the public sector), 
employers have occasionally agreed to “pick up” or pay a portion or all of the 
employee’s retirement contribution to a retirement plan in lieu of all or part of a 
pay increase. For example, in a year when wage increases in general are averaging 
6%, an employer and a labor organization may agree to no wage increase, but may 
also agree to have the employer pay or “pick up” the employees’ regular 6% retire-
ment contribution. Since retirement pickup has significant tax deferral advantages 
– the amount “picked up” by the employer is not usually taxable until the employ-
ee retires – it has been a commonly-used settlement tool.

Employers also often agree to make contributions to an employee’s deferred 
compensation account. On occasion, these contributions are direct contributions 
made by the employer without regard to what contributions the employee has 
made; on other occasions, the employer’s contributions are designed to match an 
employee’s contributions.

Under the FLSA, an employer’s normal contributions to an employee’s retire-
ment account need not be included in “the regular rate of pay.”73 The same can 
be said of retirement “pickup” and an employer’s contribution to an employee’s 
deferred compensation account, since the FLSA does not differentiate in its treat-
ment of retirement contributions on the basis of the purpose for which the retire-
ment contribution is made. Under the FLSA, an employer who has always paid 
100% of the costs of a retirement system would not be required to include any 
portion of the retirement contribution in the calculation of the employee’s regular 
rate. The results are not different for an employer who has recently changed from 
a partial contribution to a full or greater contribution to the retirement plan or to 
a contribution to a deferred compensation account.

WELLNESS PLANS AND SICK LEAVE INCENTIVES.
In response to the rapidly increasing costs of providing health insurance, 

employers and labor organizations have made efforts at devising “wellness” or cost-
containment plans. A common feature of wellness plans are payments to employ-
ees for certain actions or inaction on the part of the employee. For example, an 
employee may be rewarded with a cash bonus for utilizing only a certain level of 
sick leave during the year. Other wellness plans feature a cash reimbursement to 
employees based upon pro rata use of the health insurance plan over the course of 
the fiscal year. Yet other plans contain such features as “nonsmokers” and “fitness” 
bonuses.

Though there is some debate on the issue,74 the predominant view is that 
payments made through wellness programs must be included in the regular rate 
of pay. As one court ruled in holding that sick-leave “buy-back” payments (pay-
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ments to employees for unused sick leave) must be included in the regular rate, the 
DOL’s regulations “makes clear that all monies paid as compensation for either a 
general or specific work-related duty should be included in the regular rate. The 
primary effect of the buy-back program is to encourage firefighters to come to 
work regularly over a significant period of their employment tenure. We recognize 
consistent workplace attendance to be a general duty of employment and, there-
fore, rule that sick leave buy-back monies constitute remuneration for employment.
s75 It is clear, however, that if a wellness payment is of the nature of an incentive 
paid for physical fitness, and where the employee’s job requires the employee to be 
physically fit, the incentive must be included in the regular rate.76

INSURANCE.
Under Section 207(e)(4), most health insurance premiums need not be 

included in the regular rate. However, to be excluded, the health insurance premi-
ums need to be paid to a third party such as an insurance company or a trustee. 
If the money is paid directly to employees in lieu of the provision of health insur-
ance, the amounts paid must be included in the regular rate.77

 On occasion, employers and employees have agreed to substitute the provision 
of insurance benefits for regular overtime pay, which would thereafter be waived 
by the employee. Such agreements are invalid under the FLSA.78 

CLOTHING ALLOWANCES.
Section 778.217(b)(2) of the DOL’s guidelines excludes most payments made 

to an employee as a clothing allowance from the calculations of the employee’s 
regular rate:

Payment by way of reimbursement for the following types of 
expenses will not be regarded as part of the employee’s regular rate: 
* * * The actual or reasonably approximate amount expended by an 
employee in purchasing, laundering, or repairing uniforms or special 
clothing which his employer requires him to wear.79

The only real difficulty with clothing allowances arises if the value of the 
clothing allowance was not a “reasonably approximate amount” of the employee’s 
actual expenditures on purchasing, maintaining, or cleaning his or her work 
clothes. If an employer pays employees a relatively high clothing allowance, some 
sort of documentation should exist to justify the level of the clothing allowance, 
lest the clothing allowance or a portion of the clothing allowance be included in a 
computation of the employee’s regular rate. The best type of such documentation 
would be bids or estimates from local merchants for the purchase or cleaning of 
clothing.
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MEALS AND LODGING.
Under some circumstances, the value of meals and lodging can be counted by 

an employer towards its obligation to pay the minimum wage. Employer-provided 
meals and lodging also have an impact on the regular rate of pay. Under Section 
778.116 of the DOL’s guidelines, “the reasonable cost or fair value of all meals 
and lodging provided by an employer must be added to the cash wages when cal-
culating an employee’s regular rate.”80 This means that an employer that claims 
a lodging credit against its minimum wage obligations will find that when the 
employee’s overtime rate is computed, the value of lodging must be factored into 
the regular rate of pay.81

In some states, employers are obligated to provide employees with meal peri-
ods. If they do not, they may be liable by state statute to make a premium pay-
ment to employees for the missed meals. Payments of this sort required by state 
law need not be included in the regular rate of pay.82

VEHICLE ALLOWANCES.
If a vehicle allowance is in fact a reimbursement for the employee’s actual 

automobile expenses related to the job, the allowance need not be included in the 
regular rate. If, however, the vehicle allowance bears no relationship to actual trav-
el expenses, or in any fashion exceeds actual travel expenses, the FLSA mandates 
that the amount of the allowance be included in the regular rate.83

HOLIDAY PREMIUMS.
Many employers have practices that if an employee works on a specifically 

designated holiday, the employee is entitled to receive a holiday premium or 
“bonus.” On holidays, the employee is entitled to receive the regular rate of pay, 
plus a premium of straight time, time and one-half, or some other multiplier of the 
employee’s regular rate of pay for all hours worked on the holiday.

Under Section 207(e)(6) of the FLSA, the amount of the holiday bonus need 
not be included in the employee’s regular rate of pay, though of course the employ-
ee’s straight-time pay for all hours worked on a holiday must be included. Section 
778.219(b)(1) of the DOL’s guidelines gives an explanation of how the DOL treats 
holiday bonuses in the context of determining an employee’s regular rate of pay:

The typical situation is one in which an employee is entitled by 
contract to eight hours’ pay at his rate of $5/hour for certain named 
holidays when no work is performed. If, however, he is required to 
work on such days, he does not receive his idle holiday pay. Instead he 
receives a premium rate of $7.50 (time and one-half ) for each hour 
worked on the holiday. If he worked nine hours on the holiday and a 
total of 50 hours for the week, he would be owed, under his contract, 
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$67.50 (9 x $7.50) for holiday work and $205 for the other 41 hours 
worked in the week, a total of $272.50. Under the statute (which does 
not require premium pay for a holiday), he is owed $275 for a work-
week of 50 hours at a rate of $5 an hour. Since the holiday premium 
is one and one-half times the established rate for non-holiday work, 
it does not increase the regular rate because it qualifies as an overtime 
premium * * *.84

This question of the inclusion of or exclusion from the regular rate of holiday 
pay is not always straightforward. Holiday pay comes in one of two forms: (1) 
Extra pay when the employee actually works on a holiday; and (2) a lump sum 
payment in lieu of holiday pay for employees who often work holidays (e.g., nurs-
es, police officers). Since lump sum payments are made without regard to whether 
employees actually do work on particular holidays, they are not excluded from the 
regular rate of pay and are not available as a credit or offset to employers.85

RETROACTIVE PAY INCREASES.
On occasion, an employer may grant or negotiate a pay increase for employees 

that is retroactive to a date sometime in the past. Under the FLSA, the employee’s 
regular rate must be recomputed on the basis of the retroactively applicable 
wage rates, and all overtime calculations must be retroactively adjusted. Section 
778.303 of the DOL’s guidelines clearly lays out an employer’s obligations when 
paying a retroactive wage increase:

Where a retroactive pay increase is awarded to employees as a 
result of collective bargaining or otherwise, it operates to increase the 
regular rate of pay of the employees for the period of its retroactivity. 
Thus, if an employee is awarded a retroactive increase of 10 cents per 
hour, he is owed, under the [FLSA], a retroactive increase of 15 cents 
for each overtime hour he has worked during the period, no matter 
what the agreement of the parties may be.86

Section 778.303 also specifically provides that if a retroactive pay increase is 
awarded on the basis of a “lump sum,” the lump sum must be pro-rated over the 
period for which it is applicable to determine the employee’s “regular rate.”

UNION DUES, TAXES, SOCIAL SECURITY PAYMENTS, AND 
GARNISHMENTS.

Though union dues, taxes, Social Security payments, garnishments of wages, 
and other types of deductions are frequently made from an employee’s check, they 
do not affect the calculation of the employee’s regular rate, which must still be 
calculated based on the employee’s gross pay.87 
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DISCIPLINARY DEDUCTIONS.
As is the case with union dues, an employer cannot exclude from the regular 

rate deductions from an employee’s paycheck made for disciplinary reasons.88

OVERTIME AVERAGING PROVISIONS.
Occasionally, an employer will calculate overtime payments using a tech-

nique often referred to as “overtime averaging.” Under such a system, an employee 
assigned specific duties is paid a fixed amount for all overtime hours worked 
regardless of the actual number of overtime hours worked. Unless such “overtime 
averaging” systems happen to produce the same results as calculating the employ-
ee’s actual hours worked,89 they violate the FLSA.90 In fact, the DOL even 
believes that the FLSA requires the inclusion of all fixed-sum averaged overtime 
in an employee’s “regular rate.”91 The effect of the inclusion of “average overtime” 
in the employee’s regular rate not only is to increase the employee’s regular rate, 
but also provides a higher basis on which to calculate the overtime rate (which is 
still applicable to all overtime hours worked, regardless of the existence of an over-
time averaging device).

The reason for the harsh treatment of overtime averaging devices by the 
FLSA is explained in detail in Section 778.310 of the DOL’s guidelines:

The reason for this is clear. If the rule were otherwise, an employ-
er desiring to pay an employee a fixed salary regardless of the number 
of hours worked in excess of the applicable maximum hour standard 
could merely label as overtime pay a fixed portion of such salary suffi-
cient to take care of compensation for the maximum number of hours 
that would be worked.92

EMPLOYEES PAID ON COMMISSION AND THE REGULAR RATE 
OF PAY.

Section 207(i) of the FLSA creates a partial overtime exemption for employ-
ees who work on a commissioned basis. Under Section 207(i), a “retail or service 
establishment” need not pay overtime to any employee who (1) receives a regu-
lar rate of pay greater than one and one-half times the minimum wage, and (2) 
receives more than 50% of all compensation on commissions for goods and ser-
vices.93 With “hybrid” pay systems that involve both a guaranteed wage and an 
additional amount paid as commissions, the only amounts that count towards the 
50% threshold under Section 207(i) are those paid above the guaranteed wage.94

There is some debate as to whether commissions received by the employee 
need be on the “sale” of goods and services, or instead could be the product of the 
employer charging customers a flat fee for goods or services and in turn paying 
employees a percentage of that flat fee. Most authorities consider flat fees such 
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as these to be commissions, reasoning that the whole idea behind Section 207(i) 
is that the harder the employee works, the more the employee will make, and 
thus the exemption from the normal overtime requirements of the FLSA would 
be theoretically sound.95 Under this line of thought, a flat rate received by an 
auto mechanic or a banquet waiter for certain jobs could possibly be considered 
a commission within the scope of Section 207(i).96 For a flat fee to qualify as a 
commission, there must be some proportionality between the amount charged the 
customer and the amount received by the employee.97 Flat rates have to pass what 
some courts refer to as a “smell test” and not be disguised forms of hourly pay.98 
Applying logic similar to the “smell test,” the DOL has issued an opinion regard-
ing dancers who were compensated principally from a mandatory $5.00 charge 
per dance collected by the dancers for the club. The DOL concluded that the 
charge was a flat fee not based on the value of the service and was therefore not a 
commission.99

Since commissions are often received on an intermittent basis, and are not 
received in the workweek in which they were earned, an employer must allocate 
the commission “among workweeks of the period in proportion to the amount of 
commission actually earned or reasonably presumed to be earned each week.”100 

Because commissions are often intermittent, it may be that in some workweeks an 
employee receives no commission, and thus would not be receiving the minimum 
wage. The DOL’s regulations contain support for the notion that commissions 
can be calculated and paid on longer than a weekly basis (often referred to as the 
“settlement period”), and allocated over the entire pay period so as to avoid the 
difficulty with the minimum wage: 

Commissions…are payments for hours worked and must be 
included in the regular rate. This is true regardless of whether the 
commission is the sole source of the employee’s compensation or is 
paid in addition to a guaranteed salary or hourly rate, or on some 
other basis, and regardless of the method, frequency, or regularity of 
computing, allocating and paying the commission. It does not matter 
whether the commission earnings are computed daily, weekly, biweek-
ly, semimonthly, monthly, or at some other interval. The fact that the 
commission is paid on a basis other than weekly, and that payment is 
delayed for a time past the employee’s normal payday or pay period, 
does not excuse the employer from including this payment in the 
employee’s regular rate.101

An example of such a “pay period” system of dealing with commissions can 
be found in a case dealing with an automobile dealer. In the case, the dealer paid 
sales personnel according to a 60%-40% or 80%-20% pay plan. Under the plan, 
sales personnel were paid a large percentage of their commissions each week. At 
the end of the month, the remaining percentage of the commissions earned dur-
ing the month plus or minus any monthly bonuses or deductions would be paid. 
The weekly paychecks were not considered regular payroll checks and no deduc-
tions were made from them. The Court found that the pay period utilized was the 
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calendar month, and allocated the commissions over the workweeks in the cal-
endar month to determine if the employees received the minimum wage in each 
workweek.102 

Such an “averaging” approach may not be available for employers that com-
pensate employees not just with commissions, but with commissions plus a regu-
lar salary. In such cases, each workweek would be treated as a severable entity.103 
In any case, commissions must be paid in a timely fashion, and adjustments in 
overtime payments to account for commissions must be made as soon as reason-
ably practicable.104
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THE IMPORTANCE OF HOURS WORKED.
The concept of “hours worked” under the FLSA is important in three ways. 

First, the number of hours worked is used in the calculation of the employee’s 
“regular rate,” which in turn determines the employee’s overtime rate. Second, 
employees must receive at least the minimum wage for all hours worked. Third, 
the number of hours worked defines when employees must be paid at the overtime 
rate. The FLSA requires overtime pay only when an employee works longer than 
the applicable overtime threshold. For most employees, overtime must be paid 
when the employee works longer than 40 hours in a workweek. For some fire pro-
tection and law enforcement personnel, overtime must be paid when the employee 
works more than the overtime threshold called for under Section 207(k) of the 
FLSA for the work period selected by the employer. 

The FLSA contains no obligation that an employee receive overtime for work-
ing lengthy hours on a particular workday. It is only when an employee works over 
the applicable workweek or work period threshold that overtime compensation is 
required.1

SOME BASIC HOURS WORKED PRINCIPLES – AN EMPLOYER 
IS LIABLE FOR WORK IT “CONTROLS” OR “SUFFERS AND 
PERMITS.”

In the words of the Supreme Court, compensable hours worked for FLSA pur-
poses include all time spent in physical or mental exertion, whether burdensome 
or not, controlled or required by the employer. In fact, even if a task involves no 
exertion at all, the time spent performing it is work time under the FLSA if the 
work is “(1) controlled or required by an employer, and (2) pursued necessarily 
and primarily for the benefit of the employer or his business.”2 Compensable work 
time includes not only work that an employee is assigned to perform, but also 
work that an employee is “suffered or permitted” by the employer to perform,3 and 
need not involve actual physical effort.4 The reason why an employee performs the 
work is not relevant to whether the employer is obligated to pay for the work, nor 
is it relevant whether the employer ever asked the employee to do the work; it is 
enough that the employer permitted the employee to perform the work.5 As put by 
one court, the duty to compensate employees “arises even where the employer has 
not requested the overtime be performed or does not desire the employee to work, 
or where the employee fails to report his overtime hours.”6

It is the obligation of the employer to control an employee’s hours worked by 
keeping them under the overtime threshold or to pay the employee overtime for 
any excess hours worked.7 This includes the obligation to discipline employees 
who work extra hours without the employer’s permission.8 If an employer has any 
reason to know that the employee is working uncompensated time, it cannot sim-
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ply accept an employee’s time records and assume that they correctly reflect the 
employee’s work.9 Section 785.13 of the DOL’s guidelines is forceful on the issue:

An instruction to an employee not to work overtime can establish 
that the employer does not ‘suffer’ or ‘permit’ work to be done, thereby 
relieving the employer from liability for overtime compensation if the 
employee could have performed the work during regular hours and 
the employer did not pressure the employee to work overtime and 
has no reason to believe the work is being performed outside regular 
hours.11

Working hand-in-hand with the “suffers or permits” rule is the principle that 
employers are liable under the FLSA if they know, either “actually or construc-
tively,” that employees are working overtime.12 Any employer “who is armed with 
knowledge that an employee is working overtime cannot stand idly by and allow 
an employee to perform overtime work without proper compensation, even if the 
employee does not make a claim for the overtime compensation.”13 As put by a 
federal court of appeals in a case where an employer tried unsuccessfully to rely on 
clear written rules prohibiting unpaid overtime work, rules that were ignored in 
practice, courts are “skeptical whether an employer with full knowledge respect-
ing the activities of its employees ever lacks power, at the end of the day, to require 
those it retains to comply with company rules that implicate federal law.”14

There are different ways an employer may be held liable for work it suffers or 
permits to be performed. In one case, a court ruled that a state correctional facility 
should not escape liability for missed meal periods which it “knew or should have 
known” employees were unable to take.15 In another case, Airway Freight did not 
compel its employees to work overtime, but “allowed” those who volunteered to 
work in excess of 40 hours to work for additional straight-time pay. With little dif-
ficulty, a court found that the employer suffered and permitted the work, and that 
any agreement to work overtime hours for straight-time pay was not enforceable.16 
Even an employer that knows that its employees have worked uncompensated 
overtime in the past can be held to assume that, unless the employee’s job has 
substantially changed, the pattern of uncompensated time continues.17 In numer-
ous other cases, employers whose rank-and-file supervisors have allowed employees 
to work “off-the-clock” have all been held liable under the FLSA for suffering or 
permitting the work to be performed.18 As another court found, an employer will 
be found to constructively know of uncompensated overtime where an employee’s 
job simply cannot be performed within normal work hours.19 And, if an employer 
has any reason to believe the employee is working overtime, it has an obligation 
to check the employee’s time records to determine whether the employee is being 
properly compensated.20

One of the clearest applications of these principles was in Reich v. Department 
of Conservation & Natural Resources.21 In the case, a law enforcement employer 
reacted to the Garcia decision applying the FLSA to public sector agencies by 
issuing a memorandum stating: “It continues to be Departmental policy that law 
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enforcement officers may only work 40 hours per week.” The employer informed 
all law enforcement personnel of the restriction in writing and the employer 
instructed its supervisors to monitor their subordinates’ hours closely to ensure 
compliance. District captains reiterated the policy often at monthly district meet-
ings, and officers were never told that they could or should violate the 40-hour 
policy.

In spite of these admonitions, many of the Department’s law enforcement 
officers continued to work in excess of 40 hours per week without documenting 
the additional hours on their weekly reports. Since the law enforcement officers in 
question enforced game laws, much of the excess work was done in busy hunting 
seasons. The employer became aware of allegations that officers continued to work 
unreported overtime hours, and the Department’s captains could have received 
actual notice of overtime hours worked by comparing arrest reports with weekly 
reports. The only direct evidence of the employer’s knowledge of the work was 
that in one geographic area, one district supervisor (who retired in 1987) “told 
his officers to get their work done but not to report over 40 hours a week.” It was 
clear, however, that the employer’s policy was not to allow employees to work 
uncompensated time, and that the employer’s directives that employees work no 
more than 40 hours in a week continued in force.

The Court held that the employer was liable for the unreported and uncom-
pensated time worked by the officers. Citing 29 C.F.R. § 785.13, the Court held 
that “an employer’s knowledge is measured in accordance with his duty to inquire 
into the conditions prevailing in his business,” and noted that an employer “does 
not rid himself of that duty because the extent of the business may preclude his 
personal supervision, and compel reliance on subordinates. The cases must be rare 
where prohibited work can be done and knowledge or the consequences of knowl-
edge avoided.”22 The Court ended with this analysis of whether an employer has 
an obligation to do more than simply promulgate a rule and reinforce the rule in 
periodic staff meetings:

There is no indication in the record that the Department did 
anything at any time relevant to this litigation to discourage the over-
time required by the vast majority of its officers to properly perform 
their duties other than to promulgate its policy against such work and 
urge the officers to ‘work their best 40.’ For example, no officer was 
ever disciplined for violating the 40-hour rule * * * The fact that some 
officers were able to comply with the 40-hour rule did not relieve the 
Department of its responsibility to ensure that the remaining officers 
did not violate the rule. We therefore conclude that the District Court 
erred as a matter of law by finding that the promulgation of the 
40-hour policy, coupled with the ability of some officers to comply, 
insulated the Department from liability.23
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VOLUNTARY TIME.
Under the “suffers or permits” rule, if employees are either permitted or com-

pelled to engage in activities that benefit the employer under the rubric that the 
time is “voluntary time” or “love time,” such time must be compensated. It is clear 
that all such time must be considered as “time worked,” and as noted above, the 
obligation to control employees working “voluntary time” rests with the employer. 
Even if the employer specifically prohibits voluntary time, if the employer thereaf-
ter tacitly or implicitly permits an employee to work voluntary time, the employer 
will be held to be liable for overtime compensation.24

MINOR OR “DE MINIMIS” AMOUNTS OF TIME.
One general exception to the rule that an employer is obligated to compen-

sate employees for all work time is generally referred to as the “de minimis” rule. 
Under the de minimis rule, an employer need not compensate employees for small 
amounts of work that come up only irregularly in the employee’s workweek. The 
following four factors are considered in determining whether an activity is de 
minimis as a matter of law: “(1) The amount of daily time spent on the additional 
work; (2) the administrative difficulty in recording the time; (3) the size of the 
aggregate claim; and (4) the regularity of the work.”25

While there is no rigid rule or mathematical formula for applying the de 
minimis rule, it seems clear from court decisions that ten-minute increments of 
time are not de minimis and must be compensated.26 The DOL has also indicated 
that it believes that an employee must be compensated whenever the employee 
works the greater part of 15 minutes (i.e., more than 7.5 minutes),27 though the 
DOL allows rounding to the nearest half-hour if the result “is more beneficial to 
the employee.”28 

As modern timekeeping methods become more precise, the threshold for what 
is considered de minimis is clearly falling. One court has found that the de mini-
mis doctrine did not apply to time spent by meatpacking plant employees cleaning 
equipment at the end of a shift for an average of three minutes. In upholding the 
claim for compensation, the Court found that the amount of time worked was 
neither uncertain nor indefinite, and that the employees were required to clean 
equipment every day as part of their assigned duties, and that systems existed “in 
this day of technology” to calculate the amount of time employees spent clean-
ing the equipment.29 In a recent decision from the federal Ninth Circuit Court 
of Appeals, the Court largely responsible for defining the de minimis rule, found 
potentially compensable periods of what a dissenting judge described as one to 
two minutes.30 A minority of courts differ, and still hold that increments of time 
as large as ten minutes can be de minimis.31
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PAID LEAVE DOES NOT COUNT AS HOURS WORKED UNDER 
THE FLSA.

Paid leave is not included in hours worked for purposes of calculating an 
employer’s obligation to pay overtime. It may be that a collective bargaining 
agreement or personnel practice requires the counting of paid leave in determin-
ing overtime. Such a practice, though, does not alter the fact that the employer 
need not count such time towards the FLSA’s overtime thresholds. In such cases, 
the employer’s failure to count paid leave towards overtime thresholds may be a 
violation of the collective bargaining agreement or form the basis for a breach of 
contract lawsuit based on the employer’s rules, but will not be a violation of the 
FLSA.32

So, for example, an employee working eight hours a day from Monday 
through Friday would normally have a 40-hour week. If the employee works eight 
hours on Saturday, the employee would be entitled under the FLSA to overtime 
pay for the Saturday work. However, if the employee stayed home on sick leave 
on Monday, the eight hours of sick leave would not count as work hours, and the 
Saturday work would not reach the 40-hour overtime threshold and would not 
need to be compensated at the overtime rate. 

PRE-SHIFT AND POST-SHIFT ACTIVITIES IN GENERAL – THE 
PORTAL-TO-PORTAL ACT.

The single greatest legislative retrenchment on the rights granted by the FLSA 
occurred with the passage of the Portal-to-Portal Act in 1947. The Portal-to-Portal 
Act was rooted in the belief of Congress that frivolous lawsuits had been frequent-
ly filed under the FLSA, and perhaps a bit by outright anti-employee sentiment.33 
One of the main areas of focus of the Portal-to-Portal Act was the question of the 
compensability of time spent preparing for a work shift and winding up after the 
completion of the shift, activities the Act refers to as “preliminary” and “postlimi-
nary.” In general, the Act deems activities such as walking to the worksite to be 
non-compensable under the FLSA:

No employer shall be subject to any liability…on account of the 
failure of such employer to pay an employee minimum wages, or to 
pay an employee overtime compensation, for or on account of any of 
the following activities of such employee:

(1) Walking, riding or traveling to and from the actual place of 
performance of the principal activity or activities which such employ-
ee is employed to perform, and 

(2) Activities which are preliminary to or postliminary to said 
principal activity or activities, which occur either prior to the time 
on any particular workday at which such employee commences, or 
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subsequent to the time on any particular workday at which he ceases, 
such principal activity or activities.34

Since the Portal-to-Portal Act was passed, courts and the DOL have struggled 
with how to apply its terms. The DOL’s struggles are reflected in its regulations. 
Key to the Portal-to-Portal Act is defining what activities are “principal,” and 
thus entitled to compensation, and those that are “preliminary” or “postliminary,” 
and not entitled to compensation. The DOL has defined an employee’s “princi-
pal activities” as including “all activities which are an integral part of a principal 
activity,”35 a definition that has been described as giving “lackluster guidance.”36 
The DOL’s regulations state that they do not provide a “categorical list” of pre-
liminary activities, “since activities which under one set of circumstances may be 
‘preliminary’ or ‘postliminary’ activities, may under other conditions be ‘principal’ 
activities.”37

Entering into the breach, courts have defined an employee’s “principal activi-
ties” as those undertaken for the employer’s, and not the employee’s, benefit.38 
Second, courts have found that employees are entitled to compensation for their 
“principal activities,” no matter whether they occur during the employee’s titular 
shift hours.39 Third, courts have found that an employee’s principal activities can 
include other activities that are an “integral and indispensable part of the princi-
pal activities.”40 Fourth, courts have found that time spent on activities that were 
clearly contemplated by the Portal-to-Portal Act – e.g., time spent traveling to 
the actual place of performance of the principal activities – could even be com-
pensable if those activities are “an integral and indispensable part of the principal 
activities for which covered workmen are employed.” 41

PRE-SHIFT AND POST-SHIFT ACTIVITIES THAT ARE 
INTEGRAL TO THE EMPLOYEE’S PRINCIPAL ACTIVITIES 
– EARLY REPORTING, BRIEFING PERIODS AND POST-SHIFT 
WRAP UP.

Leading the list of pre-shift activities that are integral to an employee’s princi-
pal activities, and thus compensable, are early reporting, pre-shift meeting, brief-
ing, or roll call periods. For example, in one case truck drivers were required to 
report to work two to three hours early, and if they failed to do so, were subject 
to disciplinary action, including discharge for employees who habitually reported 
late. During the waiting period, the drivers started the engines of their trucks, 
performed pre-trip inspections of the trucks and awaited the receipt of driving 
assignments. A court found the entire waiting time compensable, concluding that 
the activities engaged in by the drivers were all integral and indispensable to their 
principal work activity.42
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The DOL has specific regulations dealing with pre-shift and post-shift activi-
ties in police and fire agencies, regulations that spell out that the time spent must 
be compensated:

Such time thus includes all pre-shift and post-shift activities 
which are an integral part of the employee’s principal activity or which 
are closely related to the performance of the principal activity, such as 
attending roll call, writing up and completing tickets or reports, and 
washing and re-racking fire hoses.43

Courts have not hesitated to uphold the DOL’s view that pre- and post-shift 
periods spent on principal activities must be compensated.44 Examples of pre- and 
post-shift activities that courts have found to be integral and indispensable to the 
employee’s primary activities include:

• The time spent changing into and out of protective clothing and 
showering by workers who used caustic chemicals in a battery plant.45

• The time spent by employees performing substantive tasks on company 
computers.46

• The time spent by butchers sharpening knives before the start of their 
shift.47

• The time spent by police officers writing reports after the conclusion of 
a shift while the next shift was attending a briefing period.48

• The time spent by electricians loading their trucks before leaving to 
perform their routes.49

• The time spent filling out time sheets, checking job locations, cleaning 
and loading trucks, fueling trucks, and picking up plans for the day’s 
work.50

• The time spent conducting mandatory bus inspections by school bus 
drivers arriving before their shifts.51

• The time spent by employees waiting for work after punching in, even 
though the employees could wait in a break room, in their cars, or even 
depart the premises if work was not available.52

• The time spent by service station attendants sweeping the station and 
reading pumps.53

• The time spent by employees cleaning up their work stations at the end 
of their shift, and the time spent by taxi drivers performing paperwork 
at the end of their shifts.54

• The time spent by employees cleaning their equipment.55
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• The time spent by corrections officers picking up keys, body armor, and 
other equipment.56

NON-COMPENSABLE PRE-SHIFT AND POST-SHIFT 
ACTIVITIES.

The Portal-to-Portal Act has barred other claims for pre-shift activities other 
than formal briefing periods. Some examples of activities ruled non-compensable 
include:

• The time spent by locomotive drivers at the Panama Canal checking 
in at an “assignment board” and walking two to 15 minutes to their 
locomotives.57

• The time spent waiting in line to go through an employer’s security 
screening system prior to the start of the shift,58 though there is 
disagreement on the point.59

• The time spent walking from the plant entrance to a workstation or 
actual place of performance of the employee’s principal work activity.60

• The time spent riding in a bus to a project site.61

• The time spent waiting to punch in.62

• The time spent by employees walking to and from their lockers at the 
beginning and end of the shift.63

• The time spent opening security gates to gain access to the work area.64

• The time spent by foremen transporting oil field crews back to town in 
company trucks.65

DRESSING TIME AND DONNING AND DOFFING.
One of the hottest areas of FLSA litigation in recent years has been “donning 

and doffing” – whether employees are entitled to compensation for changing into 
and out of work clothes. The explosion in litigation started with the IBP, Inc. v. 
Alvarez decision from the United States Supreme Court in 2005 upholding a lower 
court’s ruling that the donning and doffing of protective clothing and gear in meat 
packing and chicken processing plants was compensable under the FLSA.66 In 
Alvarez, the Court noted that the employer “does not challenge the holding below 
that…the donning and doffing of unique protective gear are ‘principal activities’ 
under [Section] 4 of the Portal-to-Portal Act.” Dozens of donning and doffing 
decisions have been issued in the wake of Alvarez, often with inconsistent results. 
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Generally speaking, the time an employee spends dressing for work is not 
counted as hours worked under the FLSA.67 However, under some circumstances, 
depending on the clothing worn by the employees, the employee’s dressing activi-
ties can be an integral part of the employee’s principal activity and must be con-
sidered as hours worked. For example, Section 785.24 of the DOL’s guidelines 
provides as follows:

If an employee in a chemical plant, for example, cannot perform 
his principal activities without putting on certain clothes, changing 
clothes on the employer’s premises at the beginning and end of the 
workday would be an integral part of the employee’s principal activity. 
On the other hand, if changing clothes is merely a convenience to the 
employee and not directly related to his principal activities, it would 
be considered as a ‘preliminary’ or ‘postliminary’ activity rather than a 
principal part of the activity.68

Following the DOL’s approach, the lower court in Alvarez found that the 
activities of a meat production plant’s employees in donning, doffing, and retriev-
ing of job-related protective gear before and after work were compensable activities 
under the FLSA.69 When the decision was upheld by the Supreme Court, the liti-
gation floodgates opened. Employees in a variety of different sectors, from police 
officers to steel factory workers, filed lawsuits seeking compensation for their time 
spent donning and doffing.

The decisions of lower federal courts have been in almost stunning disar-
ray in the wake of the Alvarez decision. For example, a dispute has arisen as to 
whether there should be a “generic gear” exception to the rule that donning and 
doffing is compensable. Without much analysis, two federal courts of appeal and 
some lower courts have found that if the equipment that is donned and doffed 
is generic in nature – that is, not specific to the job at hand – the employer need 
not compensate employees for donning and doffing no matter where the activity 
is performed.70 These decisions held non-compensable the donning and doffing 
items such as goggles and hardhats. Other court decisions, however, found don-
ning and doffing of such items is non-compensable, but that such a result should 
occur because the time involved is de minimis and not because of the generic or 
non-generic nature of such items.71 

It is clear that if the employer requires employees to change at the worksite, 
the time spent donning and doffing is compensable if it is more than de minimis. 
However, there is no agreement as to what impact there is, if any, on the com-
pensability of donning and doffing if the employer allows employees to change 
clothes at home.72 The DOL has issued an “advisory memorandum,” a form of 
DOL advice that is given low deference by the courts, stating that if donning and 
doffing is allowed at home, and if employees have a meaningful opportunity to 
exercise the option to don and doff at home, the activity is non-compensable.73 

One court has held non-compensable the time spent changing clothes and 
showering after a shift during which workers were exposed to calcium oxide and 
other hazardous chemicals was compensable where the employer had a policy that 
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requires employees 

to change at the 
worksite, the time 
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and doffing is 
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employees who know they were exposed to hazardous chemicals on the job should 
immediately remove any affected clothing and wash the affected area. The Court 
disregarded evidence that employees might not be aware of their exposure to the 
chemicals, ruling that the employees had not shown how the employer’s “policy 
regarding exposure to hazardous chemicals is insufficient.” 74

Under Section 203(o) of the FLSA, if there is a “custom” under a labor con-
tract of non-compensation for changing clothes, the time spent changing need 
not be included as hours worked.75 For such a “custom” to exist, there must be an 
ongoing understanding that the changing time is not counted as hours worked. 
Some courts find that a custom or practice can exist only where there have been 
contract negotiations in which the involved labor organization understood and 
accepted the employer’s position that such time was non-compensable.76 Other 
courts hold that the mere acquiescence over time by a union to a practice of non-
compensability is enough to establish a binding custom or practice.77

Courts are split as to whether the Section 203(o) exemption applies to cloth-
ing-like equipment, or whether it is limited to clothing. One line of thought is 
that Section 203(o) is an exemption from FLSA coverage, and only applies when 
the particular protective gear at issue “plainly and unmistakably” falls within 
the meaning of Section 203(o)’s “clothing” term, and that specialized protective 
gear is not clothing.78 This line of reasoning can even apply to sanitary uniforms 
that essentially do little more than replace an employee’s normal clothing.79 
Other courts find that “Section 203(o) makes no distinction between protective 
and non-protective clothes. That provision simply uses the term ‘clothes,’ which 
would seem to indicate that it includes all clothing, including that which also 
constitutes personal protective equipment.”80 Courts following the latter approach 
have found all of the following, and more, to be within the scope of Section 
203(o): (1) safety steel-toed shoes, (2) a United States Department of Agriculture 
(USDA) required smock, (3) a USDA required plastic apron, (4) safety glasses, (5) 
ear plugs, (6) a bump cap, (7) a hair net, (8) USDA required rubber gloves, (9) 
sleeves, and (10) arm shields.81 The DOL has taken both sides of the question, 
seemingly depending upon the politics of the presidential administration in office 
at the time the DOL is giving its opinion.82  The DOL’s current position is that 
Section 203(o) does not include protective equipment, even if that equipment is 
clothing-like.83 

This split in the courts aside, there does appear to be agreement that the 
Section 203(o) exemption only applies to “changing” clothes, not washing 
them.84 Yet other courts are clearly troubled by whether there is any meaningful 
distinction between “specialized protective clothing” which they feel to be outside 
the scope of Section 203(o), and “general protective clothing,” which they feel 
would be within Section 203(o)’s definition.85

What makes the stakes even higher in the donning and doffing area is 
the DOL’s “continuous workday” rule, which essentially states that, apart from 
uncompensated meal periods, an employee must be paid from the time they begin 
performing the first “principal” activity of the day until they complete the last 
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“principal” activity of the day.86 In Alvarez, the Supreme Court accepted and 
applied the continuous workday rule, leaving employers and employees looking 
to identify what the first “principal” activity of the day is.87 Certainly donning 
and doffing and cleaning of protective clothing and equipment can be a principal 
activity – a line of cases more than 50 years old establishes this fact.88 But what 
occurs if a court finds that donning and doffing is a principal activity (as the 
Supreme Court did in the Alvarez case), but also finds that the activity is excluded 
from compensation by Section 203(o)? Does the application of Section 203(o) 
mean that the continuous workday does not start with donning and end with doff-
ing? Most courts looking at the issue, as well as the DOL, conclude that Section 
203(o) does not render donning and doffing any less of a “principal” activity, and 
that even if the donning and donning itself is non-compensable because of Section 
203(o), the activity of donning and doffing starts and stops the continuous work-
day.89 This conclusion has particular significance where, as in the Alvarez case, 
employees don and doff in one location and must travel to a different location to 
begin their jobs. If donning and doffing starts and stops the continuous workday, 
the time spent traveling is compensable work time even though it might otherwise 
be non-compensable under the Portal-to-Portal Act.90
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Under the FLSA, short rest periods from five to 20 minutes in length must be 
included in hours worked regardless of any contrary provisions in a collective bar-
gaining agreement or an employer’s personnel rules.1

Meal periods, unlike rest periods, are generally not included in hours worked 
under the FLSA,2 unless the employer has agreed to do so in a collective bargain-
ing agreement or other contract3 provided they are for the purpose of allowing 
employees to eat meals and not for the employer’s business reasons.4 If the employ-
er agrees to treat meal periods as work time, then the time spent in otherwise non-
compensable meal periods will be included as hours worked in the overtime calcu-
lation.5 However, if employees are not “completely relieved of duty” during meal 
periods, Section 785.19 of the DOL’s regulations requires that the meal periods be 
paid. In order to be excluded from hours worked under the FLSA, a meal period 
must be of at least 30 minutes in duration.6 If work tasks such as the donning 
and doffing of protective equipment and gear reduce a 30-minute meal period to 
a lesser amount of time – to the level of a 20-minute rest break, for example – the 
entire meal period must be treated as work time.7 Needless to say, the meal peri-
ods must actually be provided to employees; an employer is not allowed to deduct 
hours for meal periods not actually taken.8

Employees who are not allowed to leave their work stations in order to eat 
meals, and those who perform actual work during their meal periods, will usually 
have meal periods counted as “hours worked.”9 As noted by one court:

During meal times the firefighters were required to remain at the 
station and were subject to emergency calls. The record makes clear 
that the firefighters were subject to significant affirmative responsibili-
ties during these periods. The mealtime restrictions benefit the County 
by ensuring maintenance of an available pool of competent firefighters 
for immediate response to emergency situations. The firefighters are 
subject to real limitations on their freedom during mealtime which 
inure to the benefit of the County; accordingly, the three mealtime 
periods are compensable under FLSA regulations for overtime pur-
poses.10

The courts disagree over whether a meal period must be a consecutive 30 
minutes in length, or whether smaller meal periods can be combined into a 30-
minute period. The DOL’s regulations strongly indicate that the meal period must 
be a relatively uninterrupted 30 minutes in length, with only infrequent and short 
interruptions at most, to not be counted as work time.11 Though most courts 
agree with the DOL on the issue,12 other courts do not.13

Prior to the mid-1990s, there was considerable litigation over the question of 
whether employees met the test of being “completely relieved of duty” during the 
meal period. Many of the cases involved law enforcement officers, with the litiga-
tion swirling around whether officers were “completely relieved of duty” in the 
face of restrictions on where they could eat meals, that they be available for calls 
to duty and take appropriate action during the meal period, and limitations on 
what types of activities in which the officer could engage during the meal period. 
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For many years, employees won a large share of the cases on whether meal periods 
were compensable.14

Then, almost abruptly, some courts began to assess the compensability of meal 
periods using a different standard.15 Rather than applying Section 553.223(a) of 
the DOL’s regulations and inquiring as to whether an employee was “completely 
relieved of duty” during the meal period, some courts instead rejected the test 
found in the regulation and asked whether the meal period could be said to be 
“predominantly for the benefit of the employer.”16 Where employees won most 
meal period FLSA cases under the “completely relieved of duty standard,” they 
have been less successful in claiming that meal periods were “predominantly for 
the benefit of the employer, and thus compensable.”17

Meal Periods and Firefighters. Where an employer has elected the Section 
207(k) exemption for fire protection personnel, slightly different rules exist with 
respect to meal periods. Where a fire protection employee’s shift is 24 hours or 
less in length, the meal period cannot be excluded from hours worked. Where a 
fire protection employee’s shift is longer than 24 hours, the meal period can be 
excluded from hours worked only pursuant to an agreement between the employer 
and the employees.18

What constitutes an “agreement” by an employee to exclude sleeping or meal 
time from hours worked under the Section 207(k) exemption? Most courts have 
held that there must be some affirmative indication from employees of a will-
ingness to exclude meal or sleeping time from hours worked. In Beebe v. United 
States,19 the Court held that employees who merely continued to accept paychecks 
which exclude meal and sleeping time had not agreed to exclude such time from 
hours worked.20

SLEEP TIME.
Under the FLSA, virtually all time that an employee is allowed to sleep on 

duty must be considered compensable time. Under Section 785.22 of the DOL’s 
regulations, employees who are allowed to sleep on duty and who have shifts of 
less than 24 hours in duration must have such sleep time included in their hours 
worked. If the employee is on duty for 24 hours or more, sleep time of not greater 
than eight hours may be excluded from hours worked, but only if there is an agree-
ment between the employer and the employee to exclude such sleep time,21 and 
only if employees can obtain at least five hours of sleep each night.22

A slight modification of these rules occurs with employers who have elected a 
Section 207(k) exemption for law enforcement or fire protection personnel. Where 
with general employees the rule is that sleep time is automatically includable in a 
work shift of less than 24 hours, with employers who have elected a Section 207(k) 
exemption for law enforcement or firefighter personnel, sleep time is includable in 
shifts of either 24 hours or less than 24 hours.

Assuming the employee works a shift of sufficient length to qualify for the 
exclusion of sleep time, the shift cannot have lengthy breaks in the work hours. 
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In one case, “house parents” for the Alabama Institute For Deaf And Blind were 
technically scheduled to work 24-hour shifts. However, the house parents were 
allowed free time between 8:00 a.m. and 2:00 p.m. during which they were free 
to leave the premises. In rejecting the employer’s request to exclude sleep time from 
the houseparents’ hours worked, a court concluded: “They are not working more 
than 24 hours because of the ‘free time’ given to them.”23

In all cases, an agreement between the employer and the employee is necessary 
in order to exclude sleep time from hours worked. Though Section 785.22 sug-
gests that sleep time agreements can be either express or implied, courts disagree 
as to the circumstances under which an “implied agreement” exists. Some courts 
refuse to find an implied agreement based solely on the employee’s continuing 
employment or the failure of the employee to object to an employer’s change in 
practices.24 One court rejected the “implied agreement arising out of continuing 
employment” notion, finding:

To uphold [the City’s] argument would mean placing [the fire-
fighters] in a ‘Catch-22,’ no-win situation. [The firefighters] would be 
forced to agree in order to keep their jobs or quit to show their objec-
tion. [T]hese facts are hardly indicative of a meeting of the minds or 
mutual consent necessary for finding an implied contract.25

Other courts have broadly accepted the validity of implied agreements as to 
sleep time, reasoning that a course of acquiescence in uncompensated sleep time 
can amount to an agreement that the time should not be compensated.26 One 
court following the “implied agreement” approach found that the employer could 
not prove that employees routinely had eight-hour blocks allocated to sleep time, 
and that thus there was not the necessary course of conduct from which an agree-
ment could be implied.27

Courts have generally been fairly rigorous in demanding an arms-length fair 
agreement supported by adequate consideration in order to exclude sleep time from 
hours worked.28 For example, in Baker v. City of Pomona, the Court held that 
an express agreement between the local firefighters’ association and the City to 
exclude sleep time from hours of work failed for lack of consideration. In exchange 
for the firefighters agreeing to exclude sleep time from hours worked, the City 
promised to pay overtime to the Department’s captains and battalion chiefs. The 
Court reasoned that since the captains and battalion chiefs were not, as a mat-
ter of law, exempt under the FLSA, the City’s promise was illusory and could not 
support the agreed-upon exclusion of sleep time from hours worked. As the Court 
put it, promising what one is already bound to do cannot be consideration for a 
contract.29

Often the question of the exclusion of sleep time from hours worked occurs 
in the context of a non-union environment. In such cases, if an employer enacts 
rules that clearly exclude sleep time from hours worked, and if employees accept or 
continue to work under such circumstances without protest, a court will hold that 
an implied agreement to exclude sleep time exists.30 However, if the employer’s 
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attempt to exclude sleep time is not at all clear,31 or if employees protest the 
exclusion of sleep time from hours worked,32 courts will refuse to hold that an 
implied agreement to exclude sleep time from hours worked has been reached.

The DOL has established a similar enforcement policy with respect to sleep 
time for employees who work in residential care facilities. The enforcement policy 
was described by a court as follows:

This policy provides relief employees must be compensated for 
sleep time unless (1) employees are provided private quarters in a 
home-like environment, (2) the employer and employee have agreed 
in advance that sleep time will be deducted from ‘hours worked,’ (3) 
the employees get at least five hours of sleep during the scheduled 
sleeping period, (4) employees are compensated for any interrup-
tions in sleep, (5) no more than eight hours is deducted for each full 
24-hour on-duty period, and (6) relief employees are relieving a ‘full-
time’ employee as described more specifically in the policy.33

If sleep time is excluded from the computation of hours worked, what hap-
pens if an employee’s sleep is disrupted? Under Section 785.22 of the regulations, 
“if the sleeping duty is interrupted by a call to duty, the interruption must be 
counted as hours worked.” The DOL has also decided that if the interruption 
is such that an employee cannot get a “reasonable” night’s sleep, the entire sleep 
period must be counted as hours worked, not just the hours worked during the 
interruption.34 For the purposes of such regulations, a “reasonable” night’s sleep 
has been defined as five hours or more.35 Consequently, if the interruption pre-
vents the employee from getting at least five hours of sleep during the schedule, 
the entire sleep time must be counted as hours worked.36 

The DOL’s enforcement policy also requires that employees be provided pri-
vate sleeping quarters in a “home-like environment” without defining precisely 
what such an environment might look like. Generally speaking, sleeping quarters 
are adequate if they provide a “favorable environment that would enable sleep to 
occur and provide reasonable assurance that the employee will be rested and alert 
when his duty time begins.”37 In one case, a court found that firefighters stated a 
cause of action for sleep time under the FLSA when they alleged that their sleep-
ing quarters had uncomfortable mattresses, were infested with insects and vermin, 
had wet floors, were noisy, had inadequate ventilation, heating and cooling, and 
had inadequate shower facilities.38

BELO CONTRACTS.
Congress enacted Section 207(f) of the FLSA in 1949, creating a narrow 

exception to the FLSA’s overtime requirements for employees working lengthy, 
irregular hour workweeks:

No employer shall be deemed to have violated subsection (a) of 
this section by employing any employee for a workweek in excess of 
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the maximum workweek…if such employee is employed pursuant to 
a bona fide individual contract, or pursuant to an agreement made 
as a result of collective bargaining by representative of employees, if 
the duties of such employee necessitate irregular hours of work, and 
the contract or agreement (1) specifies a regular rate of pay of not less 
than the minimum hourly rate…and compensation at not less than 
one and one-half times such rate for all hours worked in excess of [the] 
maximum workweek, and (2) provides a weekly guaranty of pay for 
not more than sixty hours based on the rates so specified.

Contracts under Section 207(f) – routinely referred to as “Belo contracts” 
because of the name of the Supreme Court decision that inspired Congress to 
enact Section 207(f)39 – must meet four requirements:

(1) A bona-fide contract between an employer and an employee for 

(2) A job that necessitates irregular hours of work,40

(3) Where the contract specifies a regular rate of pay and at least time and 
one half overtime, and 

(4) Where the contract provides a weekly guarantee (of not more than 60 
hours) based on the specified rates.41

For Belo contracts to be upheld, the employee’s job duties must require 
irregular hours, and the employer must be unable to anticipate what those hours 
will be.42 If an employer lowers an employee’s compensation because of reduced 
work hours, it cannot claim the Section 207(f) exemption.43 Belo contracts need 
not necessarily be in writing, though there is some debate on the issue.44 If there 
is no written contract, “an employer seeking Section 207(f)’s protection has the 
burden of proving the existence of an explicit agreement as to an hourly rate of 
pay to be stepped up for hours in excess of 40,”45 and of showing an agreement as 
to the amount of hours the employee was anticipated to work.46 Moreover, once 
the initial contract is entered into, the employer must keep careful records of the 
employee’s actual hours worked.47

Employers use Belo contracts at a great deal of risk. If a contract is later found 
not to meet all four of the requirements under Section 207(f), the entire contract 
is declared null and void. This means that the additional amounts paid by the 
employer as the “guarantee” above 40 hours a week will not be credited against 
the employer’s overtime obligation and that employees are entitled to overtime 
compensation for all hours worked over 40 in a week.48

Belo contracts are distinct from the “fluctuating workweek” discussed in 
Chapter 7. If an employer meets the requirements of a Belo contract, the employee 
is totally exempt from overtime compensation except pursuant to the terms of the 
Belo contract itself. Employers qualifying for the “fluctuating workweek” must 
still pay their employees overtime for hours worked above 40, albeit at a lower rate 
of pay.
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ARTIFICIALLY REDUCED HOURLY RATES.
Building upon the logic of Belo contracts, some employers who want their 

employees to work long hours without paying additional compensation have 
reduced the hourly rates of their employees so that the combination of straight-
time and overtime pay generated by the work schedule equals the employee’s for-
mer compensation. There is no doubt that an employer is free to take these steps 
before the FLSA applies to it, and in anticipation of the upcoming application of 
the FLSA.49 But can an employer already subject to the FLSA take these steps, 
which would appear to be little more than the avoidance of FLSA overtime liabil-
ity? Courts disagree on the answer to this question, with some finding such pay 
plans to be to be an illegal “scheme” to avoid overtime pay,50 and others finding 
nothing illegal in such pay plans.51
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CHAPTER 10

OTHER SPECIFIC “HOURS WORKED” ISSUES UNDER 
THE FLSA
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STANDBY OR ON-CALL STATUS.
Perhaps no single question of “hours worked” has prompted as much FLSA 

litigation as when standby or “on-call” time must be compensated under the 
FLSA. The debate in the area has been largely produced by a series of early 
Supreme Court decisions announcing lofty and generous principles, principles that 
have subsequently been all but ignored by lower courts and the DOL.

As a starting proposition, the Supreme Court has interpreted the term “work” 
to encompass not merely “physical or mental exertion,” but also any hours that the 
employee is required to give his employer. As phrased by the Court in a memo-
rable 1944 decision, “an employer, if he chooses, may hire a man to do nothing, or 
to do nothing but wait for something to happen.”1 In a separate decision the same 
year, the Court noted that the “facts may show that the employee was engaged 
to wait, making the time compensable, or that the employee instead waited to be 
engaged, rendering the time not compensable.”2 In struggling with the “waiting to 
be engaged/engaged to wait” dichotomy, courts and the DOL initially found that 
“time that an employee spends waiting for work assignments is compensable if the 
waiting time is spent primarily for the benefit of the employer and his business.”3 
One court even cited the last line of a poem by John Milton to the effect that 
“they also serve who only stand and wait.”4

The problem, of course, is that the straightforward application of these tests 
would make virtually all on-call pay compensable. After all, if an employer pro-
vides an employee a pager, requires the employee to remain within range of the 
pager and to respond to calls within a strict time frame, perhaps requires the 
employee to refrain from consuming alcohol, and backs up the requirements with 
the threat of disciplinary action, the employee certainly appears to be “engaged to 
wait” and thus entitled to compensation. However, courts and the DOL have been 
clearly uncomfortable with such a result, which would provide a boon to employ-
ees by effectively converting on-call time into overtime hours worked.

Section 785.17 of the DOL’s regulations gives the first glimmer of the DOL’s 
solution to the dilemma. In the regulation, the DOL grafted onto the Supreme 
Court’s words in 1944 another standard, whether the on-call employee can effec-
tively use the on-call time for personal purposes:

An employee who is required to remain on call on the employer’s 
premises or so close thereto that he cannot use the time effectively for 
his own purposes is working while ‘on call.’ An employee who is not 
required to remain on the employer’s premises but is merely required 
to leave word at his home or with company officials where he may be 
reached is not working while on call.5

The DOL fleshed out these general standards a bit in its regulations pertain-
ing to employees eligible for a Section 207(k) exemption. Section 553.221 of the 
DOL’s regulations gave virtually every example except the typical situation of an 
employee placed on call with a pager:
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Time spent away from the employer’s premises under conditions 
so circumscribed that they restrict the employee from effectively using 
the time for personal pursuits also constitutes compensable hours of 
work. For example, where a police station must be evacuated because 
of an electrical failure and the employees are expected to remain in the 
vicinity and return to work after the emergency has passed, the entire 
time spent away from the premises is compensable. The employees in 
this example cannot use the time for their personal pursuits * * * [On 
the other hand, a] police officer, who has completed his or her tour of 
duty and who is given a patrol car to drive home and use on personal 
business, is not working during the travel time even where the radio 
must be left on so that the officer can respond to emergency calls * * * 
The fact that employees cannot return home after work does not nec-
essarily mean that they continue on duty after their shift. Firefighters 
working on a forest fire may be transported to a camp after their shift 
in order to rest and eat a meal. As a practical matter, the firefighters 
may be precluded from going to their homes because of the distance 
of the fire from their residences.6

As might be expected, the vagueness in the area has led to dozens of court 
challenges dealing with the compensability of on-call time. Virtually all courts 
applying these regulations have held that issuing a pager to an employee, requir-
ing the employee to respond to any pages within a reasonable amount of time, 
and mandating that the employee refrain from consuming alcohol does not con-
stitute enough of a restriction on the employee’s ability to effectively use his or her 
off-duty time for personal pursuits so as to convert the standby time into hours 
worked.7 

For example, a court held that guards who were required to be on standby 
status during a strike were not engaged in hours worked where they were “free to 
sleep, eat, and otherwise amuse themselves” while on standby.8 Similarly, in Allen 
v. United States,9 one of the seminal on-call cases under the FLSA, the Court held 
that employees who were provided pagers and were required to remain sober and 
stay within the City of Baltimore were not engaged in hours worked under the 
FLSA.10 In one particularly striking case, a court found that a hospital technician 
who was on standby status on a year-round basis when he was not working, and 
who was required to respond to calls within 20 minutes, was not engaged in hours 
worked under the FLSA even though the job was “oppressive” and “confining.”11 
In addition, courts have held that the mere fact that an employer pays an employee 
some compensation for standby time is not, in and of itself, enough to require a 
conclusion that the standby time is compensable under the FLSA.12

Another representative discussion of how courts treat on-call time can be 
found in Berry v. County of Sonoma, which involved the on-call status of coroners. 
The employer issued pagers to the coroners and required a 15-minute response 
time to any calls for service – a requirement which the court concluded did not 
impose excessive geographical limitations on where the coroners could travel while 
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on standby. The Court also found relevant the fact that the collective bargaining 
agreement covering the coroners provided that the coroners would receive compen-
sation only for the actual work conducted while on call and not for the time spent 
while on standby. In concluding that the standby time was not compensable under 
the FLSA, the Court found that the coroners were free to pursue personal activi-
ties while on call, and had actually engaged in personal activities while on call 
such as shopping, eating out, entertaining, enjoying hobbies, and holding second-
ary employment.13

There are limited exceptions to the general rule that standby or on-call time is 
not compensable under the FLSA. For example, if the frequency of the callbacks 
from standby status is great, the time spent while on standby may become hours 
worked under the FLSA. Several cases indicate that courts weigh a number of fac-
tors in determining when the frequency of callback becomes so high as to render 
all of the on-call time compensable under the FLSA. In one case, the fact that 
firefighters were called back to work from standby status an average of four times 
per day led a court to conclude that all hours spent on standby status were com-
pensable as hours worked.14 In a private sector case, a court similarly found that 
three to five calls per on-call period weighed heavily in favor of the compensability 
of the entire on-call period.15 Moreover, the fact that employees may be required 
to continuously monitor equipment while on standby or on-call status also weighs 
in favor of compensation for the on-call period.16

There exists some debate as to whether a rapid response time requirement can 
place significant enough geographic restrictions on the use of an employee’s time 
so as to render the standby time compensable. In one case, a court found that a 
response time of 20 minutes to any of seven facilities in a 12-mile area placed a 
geographic restriction on employees which was severe enough to make the standby 
time compensable.17 In another case, however, a court found that a five-minute 
response time in a small town was not so onerous as to require the conclusion 
that the standby time should be compensated under the FLSA.18 Following the 
same approach, a third court held that where employees living in a rural area were 
required to arrive at the hospital within seven minutes of receiving a page, and had 
less than a 50% chance of being called in any 14- to 16-hour shift, the on-call 
hours were not compensable.19

Usually the fact that an employee must remain on the employer’s premises 
while on-call converts the time into work hours under the FLSA.20 For example, if 
the employee is required to stay on the employer’s premises to wait for calls, as in 
the case of an employee who delivers take-out meals, the employer must compen-
sate the employee for the waiting time.21 However, the results will depend upon 
the particular restrictions placed on the employee. In one case involving a jack-of-
all-trades working at a midtown Manhattan hotel, the employee lived in the base-
ment of the hotel, setting up a bed next to a balky boiler. The employee’s sleep was 
interrupted with some regularity by the need to tend to the boiler or perform other 
maintenance tasks. The Court rejected the employee’s request for compensation 
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for the on-call time, concluding that since his calls to duty only averaged one hour 
per night, his time was not spent primarily for the benefit of the employer.

Taken together, the most important factors considered by courts in determin-
ing whether on-call time should be compensated include:

(1) Whether there is an on-premises living requirement;

(2) Whether there are excessive geographical restrictions on the employee’s 
movements;

(3) Whether the frequency of calls unduly restricts the employee’s 
movements;

(4) Whether a fixed time limit for response is unduly restrictive;

(5) Whether the on-call employee can easily trade on-call responsibilities;22

(6) Whether using a pager eases restrictions on the employee’s activities; and 

(7) Whether the employee has actually engaged in personal activities during 
on-call time.23

What follows is a summary of representative on-call cases:
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Case
On-Call Time 
Compensable?

Facts

Albright v. Mohave County, 2009 
WL 1804118 (Ariz. App. Div. 1 
2009)

No Deputy sheriffs had one-hour response 
time and were only “infrequently” 
called to work from on-call status.

Cannon v. Vineland Housing 
Authority, 627 F. Supp. 2d 171 (D. 
N.J. 2008)

No Maintenance repairmen carried pag-
ers while on call, and had a 20-minute 
response time.

Isner v. Falkenberg/Gilliam & 
Associates, Inc., 73 Cal. Rptr. 3d 
433 (Cal. App. 2008)

No Resident managers at apartment com-
plexes were obliged to remain on site but 
“were free to sleep, eat, talk on the tele-
phone, use the internet, play computer 
games, read for leisure and watch televi-
sion while they were not responding to 
an emergency.”

Vonbrethorst v. Washington County, 
Idaho, 2008 WL 906036 (D. 
Idaho 2008)

Unsettled Emergency medical technicians in small 
town had to live within five minutes of 
reporting site. Court acknowledged that 
the response time weighed heavily in the 
employees’ favor.

Adair v. Charter County of Wayne, 
452 F.3d 482 (6th Cir. 2006)

No Police officers carried pagers and were 
required to live within 30 minutes of the 
work site.

DePriest v. River West, LLP, 187 
Fed. Appx. 403 (5th Cir. 2006)

No Technician was required to remain 
on hospital grounds while on call. 
Technician had reached agreement 
with employer under which he would 
be compensated at a higher than usual 
hourly rate for the on-duty daytime 
weekend shifts and would be compen-
sated for the nighttime weekend periods 
at a reduced on-call hourly rate plus a 
flat-rate per-procedure fee, regardless of 
how long each procedure took.

Largent v. East Alabama Water, 
Sewer and Fire Protection Dist., 
330 F. Supp. 2d 1252 (M.D. Ala. 
2004)

No 15-minute response time for on-call 
firefighters. Fact that trading of on-call 
responsibilities occurred, and that fire-
fighters were not required to live within 
a particular city or county, rendered on-
call time non-compensable.
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Case
On-Call Time 
Compensable?

Facts

Moon v. Kwon, 248 F. Supp. 2d 
201 (S.D. N.Y. 2002)

No Hotel maintenance employee lived in 
hotel, often able to sleep only in laundry 
room or boiler room, and was on call 
at nights for years, 24 hours a day and 
seven days a week.

Wisnewski v. Champion Healthcare 
Corp., 2000 WL 1474414 (D. 
N.D. 2000)

Yes Nurses on call and off premises of hos-
pital were required to be reachable by 
beeper, cell phone or by leaving number 
where they could be reached; they could 
not drink alcohol or take mind-alter-
ing substances, and were expected to 
respond to a call within 20 minutes.

Rutlin v. Prime Succession, Inc., 220 
F.3d 737 (6th Cir. 2000)

Yes Licensed funeral director and embalmer 
answered 15 to 20 phone calls per night.

Pabst v. Oklahoma Gas & Electric 
Company, 228 F.3d 1128 (10th 
Cir. 2000)

Yes Electronic technicians were on call to 
monitor building alarms weekdays from 
4:30 p.m. to 7:30 a.m. and 24 hours 
a day on weekends. Technicians expe-
rienced three to five calls per on-call 
period and though technicians did not 
always actually report to workplace, they 
were required to take some action by 
computer within 15 minutes.

Hickman v. United States, 43 Fed. 
Cl. 424 (1999)

No U.S. Park Police patrol officer’s restricted 
sick leave not to be treated as compensa-
ble on-call time.  He was not required to 
live on employer’s premises, there were 
no excessive geographical restrictions, 
the officer did not have to wear a pager, 
and he was able to engage in personal 
activities.

Blackburn v. Kansas Elks Training 
Center for the Handicapped, Inc., 
40 F. Supp. 2d 1270 (D. Kan. 
1999)

No Individual support trainer working 4 
p.m. to 10 p.m. and 6 a.m. to 8 a.m. 
five days a week, slept on employer’s 
premises between 10 p.m. and 6 a.m.  
After promotion she was on call every 
fourth week to work overnight as a relief 
staffer.
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Case
On-Call Time 
Compensable?

Facts

Taylor v. American Guard & Alert, 
Inc., 162 F.3d 1169 (9th Cir. 
1998)

No Guard-medics assigned in rural Alaska 
required to remain within 35 miles of 
work, had a response time of up to an 
hour, and averaged between 0.8 and 1.4 
calls each two-week on-call period.

Shepard v. City of Burlington, 1998 
WL 240269 (D. Kan. 1998)

No Animal control officer had to be on call 
for eight hours after her eight-hour shift, 
or for 12 hours after her 12-hour shift, 
was required to be within city limits and 
range of police radio with no specific 
response time, and had two or three call-
backs a week.

Priddy v. City of Kiowa, 153 F.3d 
728 (10th Cir. 1998)

No Utility line superintendent for city of 
1,150 people, though on call at all times 
while off duty, was able to leave town 
and the state while on call, as well as go 
hunting and fishing.

Bartholomew v. City of Burlington, 
Kansas, 5 F. Supp. 2d 1161 (D. 
Kan. 1998)

No Police officers’ on-call time could be 
spent at home, personal use of on-call 
vehicle was prohibited, there was less 
than one call-back a week, and no speci-
fied response time.

Ingram v. County of Bucks, 1997 
WL 197299 (E.D. Pa. 1997)

No Deputy sheriffs on call for one out of 
ten weeks, for eight hours after regular 
weekday eight-hour shift, and also all 
weekend; could be at home during on-
call periods; and had to be reachable by 
pager and respond within a reasonable 
time.

Andrews v. Town of Skiatook, 
Oklahoma, 123 F.3d 1327 (10th 
Cir. 1997)

No Emergency medical technician in small 
town called to duty on roughly 10% of 
his on-call shifts, was free to engage in 
any activity of his choosing as long as he 
remained clean, did not drink alcohol 
and could respond to the ambulance 
station within five to ten minutes. The 
five-to-ten-minute requirement gave the 
employee access to all of the small town 
where he lived.



OTHER SPECIFIC “HOURS WORKED” ISSUES UNDER THE FLSA — 135 

Case
On-Call Time 
Compensable?

Facts

Sarmiento v. City and County of 
Denver, 82 F.3d 426 (10th Cir. 
1996)

No City employee on call to drive snow-
plows was waiting to be engaged because 
he could pursue personal business while 
on call.

Sylvester v. Douglas Forest Protective 
Ass’n, 67 F.3d 308 (9th Cir. 1995)

No Employee on call for fire duty within his 
own home was able to attend dinners 
and go hunting while on call.

O’Brien v. Dekalb-Clinton Counties 
Ambulance District, 1995 WL 
694630 (W.D. Mo. 1995)

No Emergency medical technician on call 
24 hours a day, five days a week, could 
be at home waiting for calls, and had 
two-way radio; a five-minute response 
time was required. Uniform had to be 
worn on call and alcohol avoided.

St. Clair v. City of Iola, Kansas, 
1994 WL 539303 (D. Kan. 1994)

No Firefighters on call for 24-hour periods 
could be on call at home if carrying a 
beeper, and had a ten-minute response 
time, with average number of call-backs 
per on-call shift 1.115, but could be 13 
call-backs per shift.

Lurvey v. Metropolitan Dade 
County, 870 F. Supp. 1570 (S.D. 
Fla. 1994)

No Bomb squad technicians could not leave 
home while on call for 128 hours a 
week every other week, had to respond 
promptly, and were called on average less 
than once a week and at most six times 
a week.

Pfister v. City of New Orleans, 1993 
WL 99186 (E.D. La. 1993)

No Arson investigators for police and fire 
departments, on call every fifth day for 
48 hours, were required to wear pagers 
and carry Department radios, respond 
within 45 minutes, and be sober and 
appropriately dressed, though not in 
uniform.

OTR Driver at Topeka Frito-Lay., 
Inc.’s Distribution Center v. Frito-
Lay, Inc., 1 WH Cases 2d 582 (D. 
Kan. 1993)

No Over-the-road truck drivers were 
required to be rested and alcohol free on 
call, with two-hour response time.
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Case
On-Call Time 
Compensable?

Facts

Friedrich v. U.S. Computer Services, 
Inc., 833 F. Supp. 470 (E.D. Pa. 
1993)

No Computer field engineers were on call 
18-24 hours a day.

Burnison v. Memorial Hospital, 820 
F. Supp. 549 (D. Kan. 1993)

No Emergency medical technicians and 
paramedics had between 1.1 and 1.4 
call-backs every four days, were not 
required to stay at hospital while on call, 
but were required to stay within city 
limits, and had five-minute response 
time.

Owens v. Local No. 169, Ass’n of 
Western Pulp and Paper Workers, 
971 F.2d 347 (9th Cir. 1992)

No Mechanics working the day shift but 
on call for night-shift work were not 
required to remain at home or at work, 
nor required to accept all calls, and on 
average accepted call-ins about six times 
a year.

Martin v. Ohio Turnpike 
Commission, 968 F.2d 606 (6th 
Cir. 1992)

No Highway maintenance workers had 
either to leave word where they could 
be reached while on call or bear the risk 
of pager malfunctions, but were not 
restricted as to travel.

Gilligan v. City of Emporia, Kansas, 
1992 WL 123743 (D. Kan. 1992), 
aff ’d 986 F.2d 410 (10th Cir. 
1993)

No Technicians on call at city water and 
sewage departments were required to 
wear pagers, abstain from alcoholic bev-
erages, and were called in less than once 
a day.

Berry v. County of Sonoma, 30 F.3d 
1174 (9th Cir. 1994) 

Yes Deputy coroners on call responded 
as quickly as possible to investigation 
requests, had three to six phone inves-
tigations and 1.5 live investigations per 
on-call period of 24 hours, and had geo-
graphic restrictions and few opportuni-
ties to trade slots; family could not ride 
in the official vehicle.
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Case
On-Call Time 
Compensable?

Facts

Armitage v. City of Emporia, 
Kansas, 982 F.2d 430 (10th Cir. 
1992)

No City detectives were required to respond 
within 20 minutes of being paged, were 
to remain sober, and were called in less 
than two times a week to investigate 
crimes already committed rather than 
emergencies in progress.

Wellman v. MCI 
Telecommunications Corp., Inc., 
1991 WL 329562 (W.D. Wash. 
1991)

No Senior field engineer for telecommuni-
cations company was required to wear 
pager and keep company informed of 
his whereabouts.

Renfro v. City of Emporia, Kansas, 
948 F.2d 1529 (10th Cir. 1991)

Yes Firefighters on call for 24-hour periods 
had to report to the stationhouse within 
20 minutes and received three to five 
calls per 24-hour period; they were 
unable to pursue personal pursuits while 
on call.

Bright v. Houston Northwest 
Medical Center Survivor, Inc., 934 
F.2d 671 (5th Cir. 1991)

No Biomedical equipment repair technician 
was on call without a break for a year, 
had to report to work within 20 minutes 
of page, and had to restrict alcohol con-
sumption.

Clay v. City of Winona, Mississippi, 
753 F. Supp. 624 (N.D. Miss. 
1990)

No Firefighters on call or on standby shifts 
for 24 hours after regular 24-hour shifts 
were not required to stay at stationhouse 
or remain in uniform, but were required 
to wear pagers and respond within five 
minutes. Each firefighter had less than 
three calls a month.

Boehm v. Kansas City Power and 
Light Co., 868 F. 2d 1182 (10th 
Cir. 1989)

No Power company linemen on call 24 
hours a day were required to work 
standby during storms and other emer-
gencies, to respond to one third of calls, 
and could leave number where they 
could be reached.

Norton v. Worthen Van Service, 839 
F.2d 653 (10th Cir. 1988)

No Van service company employees on call 
between driving assignments had to be 
near enough to employer to respond 
within 20 minutes but could pursue per-
sonal business.
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Case
On-Call Time 
Compensable?

Facts

Halferty v. Pulse Drug Co., 821 
F.2d 261 (5th Cir. 1987)

Yes Ambulance service night dispatcher, 
on call in her home to receive calls for 
service and relay them to drivers, was 
free to sleep, crochet, and raise pedigree 
poodles.

Caryk v. Coupe, 663 F. Supp. 1243 
(D.C. 1987)

No Chauffeurs’ agreement with employer 
controlled as to on-call time compen-
sability, but chauffeurs did not have to 
remain at employer’s place of business 
while on call.

Shultz v. A-Ambulance Service, Inc., 
1970 WL 684 (E.D. Ark. 1970)

No Ambulance drivers working 10-hour 
shifts six days a week followed by 12 
hours on call.

Irwin v. Clark, 400 F.2d 882 (9th 
Cir. 1968)

No Truck drivers were not required to be 
on employer’s premises while on call 24 
hours a day seven days a week, but were 
required to leave a number where they 
could be reached.
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WAITING TIME.
The FLSA treats “waiting time” in much the same way it treats on-call time, 

focusing most intensely on whether the employee can make effective personal use 
of the time when the employee is required to wait for work.24 Since waiting time 
is likely to occur on or near an employer’s premises, courts are more likely to find 
such time compensable than they are on-call time.

For example, in one case an employer required employees working as truck 
washers to clock in and out depending on whether there were trucks that needed 
to be washed. A court found the waiting time compensable under the FLSA: 

It is clear that the truck washers were expected to remain on the 
premises during periods of inactivity. This was so they would be pre-
pared to commence work at the moment the next truck arrived. The 
employees were engaged to wait for the benefit of the employer and 
to their own detriment. Assuming the employees were permitted to 
leave the premises, e.g., to go across the street to go swimming at the 
Days Inn, this would not have been sufficient to relieve the employer 
from his responsibility to compensate them during such periods. This 
is because the employees were expected to be available to commence 
work immediately upon arrival of a truck. Since it was impossible to 
predict when it would be necessary for the employee to resume his 
work duties, there is no way the employer could definitely inform the 
employee in advance that he could leave the job and not return until 
a definitely specified hour had arrived.25

Waiting time of less than an hour is even more likely to be compensable. In 
one case, a court found that assembly line workers at a frozen food plant were enti-
tled to compensation for waiting time of between 15 and 45 minutes that occurred 
when produce arrived or machinery broke down. Most workers commuted some 
distance to work because the plant was not located near their homes, and the 
nearest store to the plant was one and one-half to two miles away.26 In a similar 
situation, a court in another case held that workers in a chicken processing plant 
were entitled to compensation for waiting time of 30 minutes that resulted from 
machinery malfunctions.27

“Waiting time” between split shifts is treated in much the same fashion as 
on-call time, with courts just as unreceptive to requests for compensation for 
the down time between split shifts. One massive case involved Albuquerque’s 
municipal bus drivers, who sought compensation for periods of time as low as one 
hour between shift segments. A court was unsympathetic to the drivers’ requests, 
observing that “the fact that the split shift period is less convenient or less desir-
able than a straight shift does not mean that the drivers are on duty and deserving 
compensation during that shift; it simply means that their work schedule is not 
ideal.”28
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WORK PERFORMED AT HOME OR AWAY FROM THE 
WORKSITE.

Where work is performed away from the employer’s premises – at home, for 
example – the employer has less ability to control whether and how much work 
is done. Recognizing this, the DOL allows the use of a “reasonable agreement” 
between the employer and employee to determine the number of compensable 
hours worked by an employee at home or one who lives on the employer’s prem-
ises.29 In assessing whether an agreement is “reasonable,” courts will look at the 
history of the agreement and “all of the pertinent facts of the employment relation-
ship.”30 If the agreement was reasonable when reached, the courts will uphold it, 
even if it turns out that the employee in fact works more hours than originally 
anticipated.31 

TRAINING.
Under the FLSA, the “default” is that attendance at training is compensable 

work time. In fact, attendance at training sessions is not counted as time worked 
only if four distinct criteria are met:

• Attendance at the training session is outside of the employee’s regular 
working hours;32

• Attendance at the session is truly voluntary;33

• The training session is not directly related to the employee’s job; and

• The employee performs no productive work during the training 
session.34

All four of these criteria must be met for training time to be non-compen-
sable.35 Training is not voluntary if it is expected of all employees, if the employer 
leads the employee to believe that adverse consequences will result from not taking 
the training,36 or if the employer actually punishes employees who fail to attend 
the training.37 The DOL has emphasized that if an employer at all “stresses atten-
dance,” participation in the training is not voluntary.38 However, if the training 
is undertaken to better an employee’s promotional prospects, or is spent preparing 
for or taking promotional examinations, the time is not compensable under the 
FLSA.39 

The DOL has opined that training is directly related to an employee’s job if it 
is “designed to make an employee handle his/her job more effectively, as distin-
guished from training for another job or a new or additional skill.” 40 

Section 785.31 of the DOL’s regulations establishes what has been referred 
to as the “special situation” exception to the general rule that training is compen-
sable. Under the regulation, the DOL allows employers in “special situations” to 
establish for the benefit of employees programs that correspond “to courses offered 
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by independent bona fide institutions of learning.” Under the regulation, “volun-
tary attendance by an employee at such courses outside of working hours would 
not be hours worked even if they are directly related to his job, or paid for by the 
employer.” 41 The notion is that if training merely provides “foundational skills to 
better performance in the workplace in general, and indeed, in life,” it should not 
be compensable.42

The DOL has tried through a series of opinion letters to clarify what types of 
“special situations” are not regarded as “hours worked,” focusing on the question 
of whether the program of instruction is “for the benefit of” the employees. The 
DOL has commented that continuing education or refresher courses offered by an 
employer are regarded as training offered primarily for the benefit of the employee, 
and thus exempt, if they “(1) correspond to courses offered at independent bona 
fide institutions of learning and (2) enable an individual to gain or continue 
employment with any employer.” 43

Courts have only cautiously applied the “special situation” exception. As one 
court warily observed, “the ‘special situations’ exception should not be interpreted 
to swallow the general rule of 29 C.F.R. § 785.27(c) that training time is com-
pensable. This requirement is meant to encompass all forms of training that do 
not qualify the employee for advancement or promotion. The unique exception of 
college-type courses should be restricted to those situations in which the course is 
clearly offered on a voluntary basis for the benefit of the employee.” 44

A court has found that a deputy sheriff performed productive work during his 
field training officer program by making arrests, issuing citations, and engaging in 
general patrol responsibilities.45

Section 553.226(b)(1) of the DOL’s regulations creates another exception to 
the general rules concerning the compensability of training time, providing that if 
training is mandated by a governmental body other than the employer as a precon-
dition for certification in a particular function, the training need not be counted 
as hours worked:

Attendance outside of regular working hours at specialized or 
follow-up training, which is required by law for certification of pub-
lic and private sector employees within a particular governmental 
jurisdiction (e.g., certification of public and private emergency rescue 
workers), does not constitute compensable hours of work for public 
employees within that jurisdiction and subordinate jurisdictions.46

The rules concerning the non-compensable nature of this narrow form of 
training are not altered even if part or all of the costs of training are borne by 
the employer. However, if the employer imposes additional requirements on the 
employee beyond those mandated by the governmental certification program – for 
example, if the employer mandates that the employee take particular courses – the 
time spent in the training will be compensable.47

What if the employer hires an employee with the understanding that the 
employee will complete training within a specific time period after hiring, with 



142 — OTHER SPECIFIC “HOURS WORKED” ISSUES UNDER THE FLSA

the employee subject to discharge if the training is not completed? Three cases 
deal with precisely this situation, where employees later sought compensation for 
the time spent in the training. In all of the cases, the employees were unsuccessful.

In the first case, the employees were police officers for a university. As a 
condition of their employment, the plaintiffs were required to receive and retain 
certification as EMTs within one year of their hire, and were required to sign a 
letter acknowledging that they would receive the certification within one year of 
appointment. A court rejected their claim for compensation for their training, 
concluding that under the Portal-to-Portal Act, the time spent by the officers in 
EMT training was not an integral and indispensable part of the principal activi-
ties for which they were employed.48 In the second case, private sector employees 
were notified pre-hire that they were obligated to complete a safety course within 
a reasonable period of time after they were hired. A court rejected their claim for 
compensation for the course, observing that “the plaintiffs here are performing 
no work while attending the OSHA classes and the subject matter is not directly 
related to their job skills.” 49 In the third case, an employee was hired as an intern 
with the understanding that to retain his job, he would have to obtain a college 
degree in several years. A court rejected his claim for compensation, commenting 
that it doubted that Section 785.27 “was meant to cover the peculiar situation 
presented here – that is, where the training is not continuing education relating to 
existing job duties, but instead a pre-condition for employment which the employ-
er tolerantly allows to be satisfied while the employee is working on a probationary 
basis.”50

APPRENTICESHIP PROGRAMS AND TRAINING ACADEMIES.
Early in the history of the FLSA, the Supreme Court faced the question of 

whether pre-hire training was compensable under the FLSA. The Court found 
that employers who furnished training to potential employees were not obligated 
to compensate the employees under the FLSA. The Court likened the trainees to 
students, not to employees. In its decision, the Court found that Section 214 of the 
FLSA permitted employers to pay less than the minimum wages to learners and 
apprentices providing that the DOL approved, describing the purpose of Section 
214 as allowing apprentices to be compensated for the productive work content of 
their activities, but not for the educational or training content which was for their 
own benefit.51

Subsequently, the DOL set the following enforcement policy, which captures 
the message of the Supreme Court decisions:

As an enforcement policy, time spent in an organized program of 
related, supplemental instruction by employees working under bona 
fide apprenticeship programs may be excluded from working time if 
the following criteria are met:
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(a) The apprentice is employed under a written apprenticeship 
agreement or program which substantially meets the fundamental 
standards of the Bureau of Apprenticeship and Training of the U.S. 
Department of Labor; and

(b) Such time does not involve productive work or performance 
of the apprentice’s regular duties. If the above criteria are met the time 
spent in such related supplemental training shall not be counted as 
hours worked unless the written agreement specifically provides that 
it is hours worked. The mere payment or agreement to pay for time 
spent in related instruction does not constitute an agreement that 
such time is hours worked.52

Classroom study by already-hired apprentices has always proven a more dif-
ficult question than general study time, though the results have almost always 
been favorable to employers.53 In one case, General Electric Company had an 
on-the-job training program conducted at one of its plants, and additional classes 
conducted off premises by independent educational institutions. Although G.E. 
paid the apprentices’ tuition for the outside class work, it paid them nothing for 
the time spent in class or preparing for class. The apprentices were required by 
their employment contracts to prepare for, attend, and make satisfactory progress 
in these classes. An apprentice who failed to keep these conditions was subject 
to dismissal. For the most part, the class work did not relate directly to the skills 
apprentices received in on-the-job training, and was instead more theoretical, 
providing the apprentices with an academic understanding of the skills they were 
developing.

The apprentices contended that a compulsory program must be an integral 
and indispensable part of their principal activity or else it would not be compulso-
ry, a contention the Court described as having merit “at first glance.” The Court’s 
second glance was not as kind to the employees. The Court concluded: 

We are nevertheless satisfied that Congress did not intend the 
Fair Labor Standards Act to apply to these activities and that in fact 
it does not apply. G.E. did not employ the apprentices as workers 
but provided only training programs which they were required to 
complete successfully before they could be employed as journeymen. 
The fact that in addition to such a program, G.E. also provides work 
training for which it pays well above the minimum wage would not 
seem to be sufficient to require that the minimum wage be paid for 
the outside classroom study. G.E. compensates its apprentices in their 
status as workers but does not compensate them in their status as 
students.54

Time spent by public safety officers in mandatory police or fire academies is 
treated like all other work time, and is subject to the overtime provisions of the 
FLSA.55 Free time the attendees have outside of classes or training sessions need 
not be compensated under Section 553.226 of the DOL’s regulations:
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(c) Police officers or firefighters, who are in attendance at a police 
or fire academy or other training facility, are not considered to be on 
duty during those times when they are not in class or at a training ses-
sion, if they are free to use such time for personal pursuits. Such free 
time is not compensable.56

OTHER TRAINING ISSUES: INCENTIVE PLANS AND TRAINING 
REIMBURSEMENT.

An occasional feature of incentive plans is a requirement that in exchange in 
whole or in part for the payment of the given premium, an employee is required 
to work uncompensated training. The FLSA does not distinguish between the dif-
ferent types of training time, and would require such training time to be counted 
towards hours worked since the four criteria set forth above would not be satisfied. 
Since the payments under an incentive plan must be counted towards an employ-
ee’s “regular rate,” employers with incentive plans incorporating uncompensated 
training hours may be subjected to significant amounts of overtime liability.57

Some employers facing high turnover rates have instituted requirements that 
if an employee quits within a specified period of the hire date, the employee is 
obligated to repay the employer the costs it expended in training the employee. 
Such training reimbursement requirements are only legal if, after the reimburse-
ment has been made, the employee still received at least the minimum wage dur-
ing the entire employment period.58 One court has put the matter in even stron-
ger terms, holding that “it was thus a transparent violation of the FLSA for the 
defendant to require any part of a firefighter’s regular wages or overtime compen-
sation to be repaid if he or she resigned within a specified time. Any provisions of 
a training repayment agreement that violate the FLSA are per se unreasonable and 
will not be enforced.”59

TRAVEL TIME AND COMMUTING.
One of the most confusing areas of the FLSA is whether time spent travel-

ing to and from the worksite, or in the conduct of the employer’s business, is 
compensable under the FLSA. A good place to start is with the Portal-to-Portal 
Act, which was adopted by Congress in part to reassure employers that work 
time would not begin until the employee actually arrived at the work site.60 In 
1996, Congress passed the Employee Commuting Flexibility Act (ECFA), which 
amended the Portal-to-Portal Act to enhance the notion that home-to-work travel 
is not compensable. ECFA specifically provided that commuting time and time 
spent performing activities incidental to commuting are not compensable as hours 
worked even if an employer supplies the vehicle used in the commute.61 Under 
ECFA, incidental duties such as transporting work-related items during the com-
mute do not render the commuting time compensable.62
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A case showing the extreme reach of the Portal-to-Portal Act’s philosophy that 
travel time should not be compensated involved employees who worked on rigs 
in Chesapeake Bay. The employees were required to board a boat to travel to and 
from shore to their worksites, with the one-way trip taking between 15 minutes 
and an hour, depending upon the location of the worksite and weather conditions. 
A federal appeals court found the travel time was non-compensable under the 
Portal-to-Portal Act.63 As put by another court, the length of commute doesn’t 
matter; regular home-to-work travel is still non-compensable.64

There is even a debate as to whether travel is compensable when employees 
end the workday in a different location than where they start. One federal court 
of appeals found that the Portal-to-Portal Act rendered the end-of-day travel non-
compensable, reasoning that the time was “classic commuting time.”65 Another 
court found this logic faulty, holding that the end-of-day travel was compensable 
because “the ending points are not chosen for the convenience of the employees. 
Rather, arranging an ending point different from a starting point is required by 
the employer and pursued necessarily and primarily for the benefit of the employ-
er.”66

Travel to and from the worksite is different than travel on the employer’s busi-
ness during the workday. Travel that is part of a day’s work is compensable. So, for 
example, “where an employee is required to report at a meeting place to receive 
instructions or to perform other work there, or to pick up and to carry tools, the 
travel from the designated place to the workplace is part of the day’s work, and 
must be counted as hours worked regardless of contract, custom, or practice.”67

One important “travel as part of the day’s work” case involved engineers from 
a County’s Public Works Department who were required to drive their personal 
vehicles to a secure County-operated site, such as a fire station, and pick up the 
County vehicles. They then drove the County vehicles to a work site. The County 
vehicles contained various tools and equipment that the employees used to per-
form their jobs, such as drawings, specifications, permits, manuals, tape measures, 
levels, safety vests, hard hats, wet weather gear, cell phones, and calculators. A fed-
eral appeals court found the driving time compensable, reasoning that: 

The mere use of an employer-owned vehicle does not eliminate 
this distinction between incidental or non-compensable travel and 
required or compensable travel. Thus, where the ECFA says that ‘the 
use of an employer-owned vehicle for travel by an employee...shall not 
be considered part of the employee’s principal activities,’ we read ‘trav-
el’ to take on the same meaning as it possesses in § 254(a)(1) – that is 
incidental travel, usually in the form of home-to-work and work-to-
home commuting. Thus, if an employee driving an employer-owned 
car is required to return to the employer’s premises after a day’s work 
prior to returning home, that time is compensable under the FLSA. 
Likewise, otherwise compensable travel time does not become non-
compensable simply through the use of an employer-owned vehicle. 
This case does not involve home-to-work travel in a company vehicle, 
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and therefore, falls outside the ambit of ECFA non-compensable 
travel time in an employer’s vehicle.68

Thus, if the employer requires employees to report at a meeting place to 
receive instructions, the travel time from the meeting place to the worksite is 
compensable.69 Travel time may also become compensable if the employee is 
transporting specialized equipment to the job site. In one case, an employee was 
provided with a specially-equipped truck containing tools that were needed to ser-
vice drilling rigs scattered across several states. A court found the travel time com-
pensable, reasoning that the service the employee was performing by transporting 
the equipment warranted an exception to the general rule that the travel time was 
not compensable.70 As another court put it, if an activity is done partially for the 
employer’s benefit, it is compensable even if the employee also benefits.71

The DOL believes that there are two exceptions to the general rule that 
home-to-work travel is not compensable. Under the DOL’s regulations, if an 
employee is called to work in an emergency situation to a location that is a “sub-
stantial distance” from his home, the travel time to the reporting site is counted 
as hours worked.72 The second exception is described in Section 785.37 of the 
DOL’s guidelines, which provides that travel to short-term assignments in another 
city are compensable:

A problem arises when an employee who regularly works at a 
fixed location in one city is given a special one-day work assignment 
in another city. For example, an employee who works in Washing-
ton, D.C., with regular working hours from 9 a.m. to 5 p.m. may 
be given a special assignment in New York City, with instructions to 
leave Washington at 8 a.m. He arrives in New York at 12 noon, ready 
for work. The special assignment is completed at 3 p.m., and the 
employee arrives back in Washington at 7 p.m. Such travel cannot be 
regarded as ordinary home-to-work travel occasioned merely by the 
fact of employment. It was performed for the employer’s benefit and 
at his special request to meet the needs of the particular and unusual 
assignment. It would thus qualify as an integral part of the ‘principal’ 
activity which the employee was hired to perform on the workday in 
question * * * All the time involved, however, need not be counted. 
Since, except for the special assignment, the employee would have had 
to report to his regular work site, the travel between his home and 
the railroad depot may be deducted; it being in the ‘home-to-work’ 
category.73

The DOL’s opinion notwithstanding, courts have been unreceptive to claims 
for compensation for home-to-work travel, even when the travel is to another city 
and when the travel is quite lengthy. In one case, police officers who commuted 
as much as an hour each way to training classes claimed that they fell within 
the “one-day work assignment” exception described in Section 785.37. A federal 
appeals court rejected the DOL’s opinion and the lawsuit, concluding that “the 
officers’ mandatory state-approved training cannot be characterized as either ‘spe-
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cial’ or ‘unusual’ because it is a normal, contemplated and indeed mandated inci-
dent of their employment as described in their collective bargaining agreement. 
Furthermore, while the officers’ training benefits the City, it is at least equally 
beneficial to the officers, who must attend state-approved training in order to 
meet and maintain state law enforcement certification requirements.”74

Questions often arise with respect to the compensability of overnight travel 
to another city on special assignments. If necessary travel takes an employee away 
from home overnight, the travel time is counted as time worked.75 However, 
Section 785.39 of the DOL’s regulations creates a “passenger” exception, indicat-
ing that travel outside of regular work hours is not be compensable under most 
circumstances:

As an enforcement policy, the Division will not consider as work 
time that time spent in travel away from home outside of regular 
working hours as a passenger on an airplane, train, boat, bus, or 
automobile.76

If an employee is assigned to a remote location and, over the course of the 
assignment voluntarily travels to and from home, the voluntary travel is not 
compensable.77 The issue occasionally arises as to where an employee’s “home” 
is for purposes of Section 785.39. In one case, construction workers who lived in 
southern West Virginia traveled overnight to a variety of their employer’s con-
struction sites. The employer argued that Section 785.39 did not apply because its 
employees’ “homes” were the lodging they used while working at a distant work 
site. The employer contended that its employees understood that they were tran-
sient laborers who did not have a fixed work location, and thus had “homes” that 
changed each time they were assigned to a new construction site. The Court sided 
with the employees, finding that “as commonly understood, ‘Home’ means one’s 
own dwelling place; the house in which one lives; especially the house in which 
one lives with his family; the habitual abode of one’s family; a dwelling house. 
Thus, under a plain reading of the regulation, the employees’ homes are in south-
ern West Virginia and 29 C.F.R. § 785.39 applies to their travel to distant work 
sites.”78

The FLSA’s rules on travel time may occasionally seem harsh to employees. 
For example, in one case an employee who repaired machinery for a grocery com-
pany spent much of the workday on the road, traveling from store to store. The 
employee sought compensation for the time spent traveling from home to his first 
assignment of the day, and from his last job of the day to his home – travel that 
could be quite substantial. A federal appeals court rejected the claim, finding that 
“extensive travel” was a normal, contemplated occurrence under the employment 
contract between the employer and the employee. The Court found irrelevant that 
the employer derived a significant benefit from having only one employee cover a 
large geographic area.79 In a similar case, a court ruled that travel time of at least 
four hours spent by farm workers in riding on a farm labor contractor’s buses to 
the fields where they worked was not compensable under the FLSA.80 
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In another series of cases, courts have found commuting by law enforcement 
officers, even in uniform and marked cars, is non-compensable if the officers do 
not perform actual enforcement duties during the commute.81 Of course, if the 
employee is performing work during the travel – for example, is using an employer 
vehicle to transport other employees to remote job sites – the time spent traveling 
would be compensable.82

UNIFORM CLEANING; EQUIPMENT AND VEHICLE 
MAINTENANCE 

The time spent by employees maintaining and cleaning necessary work 
equipment can be compensable work.83 For example, several cases involving law 
enforcement officers have held that the time spent by officers cleaning and servic-
ing their vehicles, guns, uniforms and other police equipment is compensable if 
it is not de minimis. One court addressing the issue rejected an employer’s argu-
ment that there should be no compensation for the time because officers derived 
a benefit since they wore uniforms and carried guns to off-duty jobs as security 
officers. The Court found that the benefit derived by the officers was irrelevant 
to the issue of compensability, and that the appropriate test for determining the 
compensability of the time was whether the employer derives a significant benefit 
from the activity.84 Along the same lines, another court found compensable the 
time spent by Customs Officers laundering towels used in training police dogs.85 
A third court rejected a police department’s argument that it did not explicitly 
require its officers to clean their weapons, noting: “It stretches reality to argue 
that while the officers are required to maintain properly functioning weapons, the 
City does not ‘require’ the officers to clean the weapons.”86

In 1996, Congress passed the Small Business Job Protection Act (SBJPA), 
which contains several amendments to the FLSA, one of which may impact the 
circumstances under which vehicle cleaning time is compensable. The amend-
ments included new language in the Portal-to-Portal Act which provides that time 
spent commuting in an employer-furnished vehicle and time spent on activities 
“incidental” to the use of such vehicle is ordinarily not compensable:

For purposes of this subsection, the use of an employer’s vehicle 
for travel by an employee and activities performed by an employee 
which are incidental to the use of such vehicle for commuting shall 
not be considered part of the employee’s principal activities if the use 
of such vehicle for travel is within the normal commuting area for the 
employer’s business or establishment and the use of the employer’s 
vehicle is subject to an agreement on the part of the employer and the 
employee or representative of such employee.87

The legislative history behind the SBJPA is unclear as to precisely what activi-
ties are “incidental” to the use of a vehicle for commuting. It would seem to be 
most in keeping with the purposes behind the FLSA to conclude that fueling and 
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washing the vehicle would be considered incidental, while performing mainte-
nance on the vehicle would remain compensable as a non-incidental activity.

COMPULSORY MEDICAL OR PSYCHOLOGICAL EXAMINATIONS 
AND DRUG TESTS.

In general, the time spent by an employee during a medical or physical 
examination which the employer orders the employee to undergo is counted 
as compensable time.88 Even if the examination occurs outside the employee’s 
regular working hours, the time will be considered hours worked if the employer 
specifically requires the employee to undergo the examination as a condition of 
employment.89 The same rules apply to make the time spent during mandatory 
drug tests compensable under the FLSA.90

One case posed a related but distinct question: If an employer requires an 
employee to undergo counseling as a condition of employment, is the time spent 
in the counseling sessions hours worked under the FLSA? In the case, an employ-
er’s risk manager required that an employee with an absenteeism problem submit 
to a fitness-for-duty evaluation as a precondition to returning to work. The doctor 
performing the evaluation opined that the employee was fit for duty, but advised 
the employer that the employee should undergo weekly counseling with a clinical 
psychologist for six months. The employer then required the employee to attend 
the counseling, but refused to compensate the employee for the time spent in the 
counseling sessions and the travel to and from the sessions.

The employer tried to have the employee’s lawsuit dismissed, citing Section 
785.43 of the DOL’s rules, which provides: “Time spent by an employee in wait-
ing for and receiving medical attention on the premises or at the direction of the 
employer during the employee’s normal working hours on days when he is work-
ing constitutes hours worked.” As the employer’s argument went, since Section 
785.43 specified that time spent receiving medical attention “during normal 
working hours” was compensable, the intent of the regulation must be that time 
spent receiving medical attention outside of normal working hours was not com-
pensable. The Court rejected this logic, finding: “The purpose of the required 
counseling sessions was to enable the employee to perform her job duties and 
relate to co-workers more effectively and at a higher skill level by addressing per-
sonality deficiencies. The purpose of these counseling sessions was for the employ-
er to help the employee avoid and manage these type of emotional problems, and 
in doing so to ensure that she properly responded to emergency calls and stayed 
on the job in a position that was short-staffed. These reasons all primarily benefit 
the employer.”91
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ADJUSTING GRIEVANCES AND DISCIPLINARY HEARINGS.
Where a labor union does not represent employees, all time spent in adjusting 

grievances between an employer and employees or a group of employees “dur-
ing the time the employees are required to be on the premises” must be counted 
as hours worked.92 However, where a labor union represents the employees, the 
question of whether such time constitutes hours worked will be left to the process 
of collective bargaining or to the custom or practice under the collective bargain-
ing agreement.93

If an employee’s attendance at a disciplinary hearing is mandatory, the 
employee is entitled to compensation for the time spent at the hearing.94 If, how-
ever, attendance at the hearing is voluntary, and if the employer does not draw any 
adverse inferences from the employee’s failure to personally attend the hearing, 
then the time spent at the hearing need not be compensated.95
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When the FLSA was first broadly applied to cities, counties, and state gov-
ernments after the Supreme Court’s 1985 decision in Garcia v. San Antonio 
Metropolitan Transit Authority, some new hours worked rules were developed to 
deal with working conditions that were common in the public sector but uncom-
mon or unknown in the private sector. Some of these rules were enacted by 
Congress in November 1985, after intense lobbying by public sector employers. 
Other rules have been developed over the years by the combination of the DOL 
and the courts.

CANINE PROGRAMS.
In the years following the Garcia decision, law enforcement agencies with 

canine programs ran into unexpected difficulties with the hours worked require-
ments of the FLSA. In most canine programs, the law enforcement officer is 
expected or permitted to board the dog at home, and to groom, feed, train, and 
otherwise care for the dog while off duty. Courts have regularly held that to the 
extent that the employer benefits from these activities, the time spent by the offi-
cer performing these activities while off duty must be counted as hours worked 
under the FLSA.1

For example, in Treece v. City of Little Rock, the Court found that a wide vari-
ety of off-duty activities engaged in by canine officers were compensable under 
the FLSA since the officers were, in effect, maintaining a “critical law enforcement 
tool” through their activities.2 The off-duty activities normally held compensable 
in canine cases include training the dog, maintaining the dog’s shelter, feeding the 
dog, cleaning up after the dog, grooming the dog, taking the dog to the veteri-
narian, and exercising the dog. As the table set forth below describes, well over a 
dozen other cases have addressed the compensability of home dog care, with each 
court deciding the issue concluding that home dog care activities are compensable 
under the FLSA.

The time spent by a canine officer driving the dog to and from work is viewed 
on another footing. The majority of courts have held that canine officers are not 
entitled to compensation for transporting the dog between work and the officer’s 
house.3 Such courts have held variously that most of the commuting time does 
not involve traditional FLSA “work,” and that the time that the officer is actually 
engaged in work during the commute (by cleaning up after the dog or tending 
to the dog’s barking) is non-compensable because it is de minimis work under the 
FLSA.4 A minority of courts have held to the contrary, finding commuting time 
compensable. The rationale for the decisions holding commuting time compen-
sable focuses on the benefits to the employer of having the officer commute with 
the dog in a marked car. The Court commented that if the dog was kenneled, the 
officer would be entitled to compensation for the time spent driving the dog to 
and from the kennel, and reasoned that the result should be no different if the dog 
was kenneled at the officer’s house.5

To the extent that 
the employer 

benefits from these 
activities, the time 

spent by the officer 
performing these 

activities while 
off duty must be 

counted as hours 
worked under the 

FLSA.
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Normally under the FLSA, employers and employees are not allowed to reach 
agreements which call for less compensation than should be reflected by the hours 
the employee actually works. One exception occurs when the work is performed at 
the employee’s house, where the employer typically has less of an ability to verify 
how much work is being performed. Under a DOL regulation, where work at 
home is involved, a good-faith agreement reached by an employee and an employer 
as to how much work is anticipated to be performed on a daily basis will be 
upheld.6

For example, in Rudolph v. Metropolitan Airports Commission, canine officers 
reached an agreement with their employer that their home dog care activities were 
likely to consume one-half hour per day. Several years later, the officers found 
that their home dog care activities were taking much more time than reflected by 
the agreement, and brought a suit in federal Court seeking additional compensa-
tion. Though the Court found that the officers in fact were working one hour per 
day on home dog care activities, it nonetheless upheld the agreement, ruling that 
since the agreement was reached on an arms-length basis, it was enforceable. The 
Court commented “it is not enough for [the officers] to show that they worked 
more than agreed. They must show that the agreement provided an unreasonably 
short amount of time to perform the assigned tasks.”7 Similarly, in Brock v. City 
of Cincinnati, the Court upheld an agreement compensating canine officers for 
17 minutes per day of home dog care activities, commenting that “these officers 
entered the all-volunteer Canine Unit with eyes wide open, and the City twice 
negotiated with their exclusive bargaining representative, who first neglected and 
then outright refused to press the compensation issue on the officers’ behalf. They 
have failed to introduce evidence to satisfy their burden of showing that the agree-
ment provided an unreasonably short amount of time to perform the assigned 
tasks that constitute FLSA work and an unreasonably small amount of non-mon-
etary benefits to compensate them for any time deficiency.”8

Since the DOL’s regulations also allow different rates of compensation for dif-
ferent types of work,9 some employers have attempted to minimize their liability 
for the home dog care activities of canine officers by compensating the officers at 
a lower rate for the work performed at home. Such different rates of compensation 
are only legal, however, if they are the product of a voluntary agreement between 
the employer and the employee.10

Other employers have attempted to minimize their liability for home dog care 
activities by claiming that canine officers are independent contractors and not 
employees during the time they are responsible for the dog at home. Since inde-
pendent contractors need not be compensated at the overtime rate, such an argu-
ment, if valid, would almost completely negate an employer’s canine-time liability. 
However, to date, no court has accepted such an argument, with every court con-
sidering the issue finding that the canine officer remains an employee for purposes 
of compensation for home dog care activities.11

Often, an employer facing liability for off-duty dog care activities has already 
paid premium pay to canine officers for the canine assignment. Understandably, 
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employers in such a situation may wish to ask the Court to credit the canine pre-
mium pay against the liability for home dog care activities. Though courts differ 
on the issue, the general rule appears to be that not only will an employer not be 
allowed such a credit, but in addition, the amount of the canine premium pay 
must be included in the regular rate of pay for purposes of calculating the amount 
of overtime due.12

What follows is a table summarizing several salient features of the reported 
decisions on canine program activities:

Case
Off-Duty Dog 

Care Hours 
Specified

Issues Of Compensability Under        
The FLSA

Letner v. City of Oliver 
Springs, 545 F. Supp. 2d 
717 (E.D. Tenn. 2008)

One hour per day. Court rejected employer’s defense that since 
officer did not request pay for the work, he 
was not entitled to it.

Ketchum v. City of 
Vallejo, 523 F. Supp. 2d 
1150 (E.D. Cal. 2007)

Four to seven hours 
per week.

Court held that time spent transporting 
and caring for horses in mounted patrol 
unit during off-duty hours is compensable 
under the FLSA.

Roemer v. City of 
Dayton, 496 F. Supp. 
2d 873 (S.D. Ohio 
2007)

Not specified. Upholds agreement with union to pay eight 
hours of compensatory time off per month 
for home dog care activities.

Leever v. Carson City, 
360 F.3d 1014 (9th Cir. 
2004)

Officer claimed 28 
hours per week.

An agreement between the officer’s Union 
and the City for a flat fee to compensate 
for off-duty dog care was not reasonable 
because it did not take into account the 
number of hours spent caring for the dog.

Baker v. Stone County, 
41 F. Supp. 2d 965 
(W.D. Mo. 1999)

45 minutes per day. Estimate of time worked accepted uncriti-
cally by the Court.

DeBraska v. City of 
Milwaukee, 11 F. Supp. 
2d 1020 (E.D. Wis. 
1998)

At least 30 minutes 
and potentially as 
much as 90 min-
utes per day.

Officers met their burden of establish-
ing a jury question on whether they spent 
more than the 30 minutes on home dog 
care activities reflected in their work shifts, 
which were reduced from 8.0 to 7.5 hours.
Canine travel time is not per se non-com-
pensable. Important facts to be considered 
are whether officers could make stops for 
personal activities during the commute, 
whether they are required to provide a 
significant amount of care to the dogs 
while traveling, and whether the officer is 
required to perform any other professional 
duties that benefit the employer.
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Case
Off-Duty Dog 

Care Hours 
Specified

Issues Of Compensability Under        
The FLSA

Holzapfel v. Town of 
Newburgh, 145 F.3d 516 
(2d Cir. 1998)

Plaintiff claimed 
44-45 hours per 
week; Police Chief 
believed work could 
have amounted to 
one hour per day.

Jury verdict for defendant reversed because 
instruction wrongly indicated compensa-
tion should be limited to home dog care 
activities that were “reasonably required” by 
employer, rather than for the time actually 
worked which was “controlled or required,” 
“necessarily and primarily,” or “integral and 
indispensable.”

Jerzak v. City of South 
Bend, 996 F. Supp. 840 
(N.D. Ind. 1998)

For each of the 
two full years cov-
ered by the claim, 
officer estimated 
approximately 600 
hours per year, 
including travel 
time.

Court concluded that home dog care activi-
ties are compensable, but reserved judg-
ment on amount of compensation due in 
light of dispute as to hours actually worked, 
and fact that officer already worked a 
seven as opposed to an eight-hour shift to 
allow him to perform dog care activities. 
Summary judgment granted to employer on 
compensability of travel time.

Mayhew v. Wells, 125 
F.3d 216 (4th Cir. 
1997)

Two hours per day. Vague opinion by Court appears to accept 
as accurate estimate of two hours per day of 
home dog care activities.

Albanese v. Bergen 
County, N.J., 991 F. 
Supp. 410 (D. N.J. 
1997)

Not specified. Canine handler pay not required to be 
included in regular rate of pay for overtime 
purposes since it would result in a windfall 
for canine officers.

Karr v. City of 
Beaumont, Texas, 950 F. 
Supp. 1317 (E.D. Tex. 
1997)

Not specified. Court granted summary judgment to offi-
cers on compensability of home dog care 
activities, including travel time.
Lack of time records of actual hours 
worked not fatal to claim because “employ-
er bears the risk of inadequate recordkeep-
ing.”

Bobo v. United States, 
37 Fed. Cl. 690 (Fed. 
Cl. 1997)

One hour per day. Case limited to commuting time issue. 
Court found that commuting time can be 
compensable if the work-related activities 
during the commute are not de minimis. 
On the facts of the case, the Court found 
the work during the commuting time to be 
de minimis. Officers were already paid one 
hour per day for home dog care activities.
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Case
Off-Duty Dog 

Care Hours 
Specified

Issues Of Compensability Under        
The FLSA

Bolick v. Brevard 
County, 937 F. Supp. 
1560 (M.D. Fla. 1996)

Not specified. Court’s opinion limited to travel time. 
Court found that commuting time can be 
compensable if the work-related activities 
during the commute are not de minimis. 
On the facts of the case, the Court found 
the work during the commuting time to be 
de minimis.

Rudolph v. Metropolitan 
Airports Commission, 
103 F.3d 677 (8th Cir. 
1996)

Jury concluded 
time spent was one-
half hour per day.

Court approved agreement between 
employer and canine officers (not their 
labor organization) that home dog care 
activities amounted to one-half hour per 
day. Agreement was initially based on 
documented time spent on home dog care 
activities.  One of the plaintiffs in the 
FLSA action was a lead negotiator for the 
Union, which subsequently tried to negoti-
ate home dog care compensation.

Treece v. City of Little 
Rock, 923 F. Supp. 1122 
(E.D. Ark. 1996)

Not specified. The Court granted summary judgment for 
officers on the issue of the compensability 
of home dog care activities, reserving for 
trial the amount of compensation due. The 
Court also granted summary judgment for 
officers on employer’s liability for the time 
spent cleaning and maintaining take-home 
vehicles used to transport the dogs.

Reich v. New York City 
Transit Authority, 45 
F.3d 646 (2d Cir. 1995)

Not specified. Travel time for canine officers is only com-
pensable if the “actual duties” performed by 
canine officers during the commute are not 
de minimis.

Andrews v. DuBois, 888 
F. Supp. 213 (D. Mass. 
1995)

No determination; 
officers estimated 
home dog care and 
commuting time of 
three to four hours 
per day.

The Court granted summary judgment on 
home dog care liability issue. Time spent 
actually working during commute “rarely 
adds even marginal amounts of time to 
the officers’ regular commute,” and is de 
minimis.

Wagner v. City of 
Santa Clara, 1994 WL 
621667 (N.D. Cal. 
1994)

Not specified. Canine officers not required to exhaust 
administrative remedies before bringing 
suit in federal court.
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Case
Off-Duty Dog 

Care Hours 
Specified

Issues Of Compensability Under        
The FLSA

Levering v. District of 
Columbia, 869 F. Supp. 
24 (D. D.C. 1994)

30 minutes per day. Based on the single affidavit of one officer 
that he spent 30 minutes per day on home 
dog care activities, appropriate amount of 
compensation is for 30 minutes per day. 
The Court disregarded evidence that other 
police departments compensate canine 
handlers up to 90 minutes per day for 
canine care. On the travel time issue, again 
criticizing the “sparseness” of the record 
before it, the Court concluded that whether 
travel time is compensable “turns largely on 
whether plaintiffs are required to provide 
a significant amount of care to the dogs 
while traveling.” 

Truslow v. Spotsylvania 
County Sheriff, 993 
F.2d 1539 (4th Cir. 
1993)

One hour per day. The Court upheld trial court’s judgment in 
favor of canine deputy.

Graham v. City of 
Chicago, 828 F. Supp. 
576 (N.D. Ill. 1993)

Not specified. The transportation of dogs in a canine pro-
gram is an “integral and indispensable part 
of the officers’ principal duties as canine 
police officers.”

TRADE TIME OR SHIFT TRADES FOR PUBLIC SECTOR 
EMPLOYEES.

Generally, all hours worked by an employee must be compensated under the 
FLSA, whether those hours are worked after a shift trade with another employee 
or not. However, in 1985, Congress created an exception in the case of public 
sector employees who are allowed to voluntarily trade shifts without having such 
trade time counted as hours worked.

Under Section 207(p)(3) of the FLSA, two individuals employed in any 
occupation by the same public agency may agree “solely at their option” and with 
the approval of the public agency, to substitute for one another during regularly-
scheduled hours of work. The work performed by the substituting employee is 
then excluded by the employer in the calculation of hours worked for that employ-
ee. As Section 553.31 of the DOL’s regulations provides “where one employee sub-
stitutes for another, each employee will be credited as if he or she had worked his 
or her normal work schedule for that shift.” This means that the employee who 
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does not actually work the shift will be credited with the hours worked, and not 
the employee who is acting as a substitute.13

Under Section 207(p)(3), shift trading must be voluntary, with the employ-
ees not subject to “coercion, direct or implied.” As well, any public agency which 
allows shift trading is “not required to keep a record of the hours of the substitute 
work.”14 Additionally, the DOL has ruled that Section 207(p) is not violated if 
employees pay one another to work their shifts in lieu of actually trading shifts.15

APPEARANCES IN COURT.
Law enforcement officers and other employees are occasionally required to 

testify on criminal matters in court during their off-duty hours. The DOL has 
announced that the time spent testifying in court must be counted as hours 
worked if the testimony is a result of the performance of the employee’s official 
duties and if the employer benefits from the testimony.16 Such time is compen-
sable even if the employee volunteers to testify in court.17

VOLUNTEERS GIVING THEIR TIME TO PUBLIC AGENCIES.
Section 203 of the FLSA allows individuals to volunteer for governmental 

bodies if two conditions are met:

• The individual receives no compensation or is paid expenses, reasonable 
benefits, or a nominal fee to perform the services for which the 
individual volunteered; and 

• The services are not the same type of services which the individual is 
employed to perform for such public agency.18

The DOL became concerned that the payment of significant amounts to 
“volunteers” might disguise an employment relationship, and defined what 
types of payments could be received without the loss of volunteer status. Section 
553.106 of the DOL’s regulations indicates:

• Volunteers may be paid expenses, reasonable benefits, a nominal fee, or 
any combination thereof, for their service without losing their status as 
volunteers. The nominal fee can take the form of compensation on a 
“per call” basis.19

• The payment of expenses can include a uniform allowance, or 
reimbursement for reasonable cleaning expenses, or for wear and tear 
on personal clothing worn while performing hours of volunteer service. 

• Volunteers can receive reimbursement for the approximate out-of-
pocket expenses incurred incidental to providing volunteer services, for 
example, payment for the cost of meals and transportation expenses, 
without losing volunteer status.
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• Volunteers can be reimbursed for tuition, transportation, and meal costs 
involved in attending classes intended to teach them how to provide 
services, and can be provided or reimbursed for books, supplies, or 
other materials essential to their volunteer training.

• Individuals do not lose their volunteer status if they are provided 
“reasonable benefits” by a public agency. Reasonable benefits could 
involve inclusion of individual volunteers in group insurance plans 
(such as liability, health, life, disability, workers’ compensation) or 
pension plans or “length of service” awards, commonly or traditionally 
provided to volunteers of state and local government agencies.20

The clear trend is that minor payments to employees will be considered 
“nominal” fees that will not deprive an individual of volunteer status. One case 
involved a golf coach who received a fee of slightly more than $2,000 per year 
for working 350-400 hours coaching a school golf team. A court found the pay-
ments “nominal,” reasoning that the amount of the fee worked out to less than 
the minimum wage, that coaches around the country considered themselves to 
be volunteers, and that the coach performed the work, at least in part, because he 
loved golf.21

Along the same lines, a court has held the payment of $35.00 per day to 
election poll workers was “nominal,” and did not indicate that the individuals 
were employees.22 The DOL has opined that the payment of $50.00 per shift 
is a “nominal” fee that does not convert a volunteer firefighter into one subject 
to the FLSA’s requirements.23 In an earlier opinion letter, the DOL found that 
the receipt of $8.00 to $52.00 per assignment, the furnishing of a uniform, and 
coverage under the City’s workers’ compensation plan did not impair volunteer 
status.24 In a separate opinion letter, the DOL found the following benefits were 
nominal in value for volunteer firefighters: (a) Minimum city water and sew-
age allotments valued at $9.00 and $5.50 per month; (b) membership at the 
city swimming pool valued at $20.00 per month for a single person and $30.00 
per month for a family; and (c) a contribution to the retirement fund valued at 
$250.00 per year with an increase of $25.00 per year up to $500.00.25 A court 
considering the same issue found the payment of $7.50 per shift did not impair a 
firefighter’s volunteer status.26

Only one reported court case has considered whether reserve or “special” 
police officers are volunteers for purposes of the FLSA. In Todaro v. Township of 
Union, the Court found that special police officers intended to volunteer their ser-
vices to the City in spite of their subsequent lawsuit for compensation. In particu-
lar, the Court cited the fact that the special police officers continued providing 
law enforcement services even after the Police Chief removed their eligibility to 
compete with full-time police officers for paid off-duty work.27

The 1985 amendments to the FLSA made it clear that the rules concerning 
volunteers also apply to individuals who are employed by the same public agency 
for which they are volunteering so long as the work in question does not involve 
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the “same type of services” the employee performs on a regular basis for the public 
agency. As was the case with employees who work in a part-time capacity for the 
same employer, the DOL has indicated in Section 553.103(a) of its regulations 
that the phrase “same type of services” will be judged according to the underlying 
Dictionary of Occupational Titles.28 The DOL’s examples of what would and what 
would not constitute volunteering are instructive:

(b) An example of an individual performing services which 
constitute the ‘same type of services’ is a nurse employed by a State 
hospital who proposes to volunteer to perform nursing services at a 
State-operated health clinic which does not qualify as a separate public 
agency as discussed in [section] 553.102. Similarly, a firefighter can-
not volunteer as a firefighter for the same public agency.

(c) Examples of volunteer services which do not constitute the 
‘same type of services’ include: A city police officer who volunteers 
as a part-time referee in a basketball league sponsored by the City; 
an employee of the City parks department who serves as a volunteer 
City firefighter; and an office employee of a City hospital or other 
health care institution who volunteers to spend time with a disabled 
or elderly person in the same institution during off-duty hours as an 
act of charity.

PUBLIC SECTOR EMPLOYEES WORKING TWO JOBS FOR THE 
SAME EMPLOYER.

Prior to the November 1985 amendments to the FLSA, significant ques-
tions existed with respect to employees working two different jobs for the same 
employer. Particularly, the question was raised whether the hours worked by such 
employees in the secondary job (usually a part-time job) counted towards the 
overtime thresholds for hours worked by the employee at the primary job.

Section 207(p)(2) eliminated the confusion that existed in this area. Under 
Section 207(p)(2), where public sector employees work “solely at their option” 
on an “occasional or sporadic” basis in a “different capacity” for the same pub-
lic employer, the hours worked in the secondary job will not count towards the 
overtime thresholds applicable to the employee’s primary job. In order to qualify 
for the exemption from the counting of hours worked at a secondary job for the 
same public employer, the work in question must be “occasional or sporadic.” 
As defined in Section 553.30(b) of the DOL’s regulations, “occasional or spo-
radic” means “infrequent, irregular, or occurring in scattered instances.” Section 
553.30(b)(3) of the regulations gives illustrative examples of such work:

Typically, public recreation and park facilities, and stadiums or 
auditoriums utilize employees in occasional or sporadic work. Some of 
these employment activities are the taking of tickets, providing secu-
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rity for special events * * * officiating at youth or other recreation and 
sports events, or engaging in food or beverage sales at special events, 
such as a county fair. Employment in such activity may be considered 
occasional or sporadic for regular employees of State or local govern-
mental agencies even where the need can be anticipated because it 
recurs seasonally (e.g., a holiday concert at a city college, a program of 
scheduled sports events, or assistance by a city payroll clerk in process-
ing returns at tax filing time). An activity does not fail to be occasional 
merely because it is recurring. In contrast, for example, if a parks 
department clerk, in addition to his or her regular job, also regularly 
works additional hours on a part-time basis (e.g., every week or every 
other week) at a public park food and beverage sale center operated 
by that agency, the additional work does not constitute intermittent 
and irregular employment and, therefore, the hours worked would be 
combined in computing any overtime compensation due.29

In addition to being “occasional or sporadic,” the employee’s second job must 
involve work which is of a “different capacity” for the hours worked at the second 
job to not count towards the overtime thresholds for the employee’s primary job. 
For example, if deputy sheriffs are assigned by their County to work a security 
detail at a hospital owned by the County, the time spent on the assignment will 
be considered as hours worked because it is not in a “different capacity” from the 
primary work of the deputies.30 In Section 553.30(c)(1-2) of its regulations, the 
DOL set forth some general indications of what constitutes work in a “different 
capacity”:

(1) In order for employment in these occasional or sporadic 
activities not to be considered subject to the overtime requirements 
of Section 7 of the FLSA, the regular government employment of the 
individual performing them must also be in a different capacity, i.e., it 
must not fall within the same general occupational category.

(2) In general, the Administrator will consider the duties and 
other factors contained in the definition of the three-digit categories of 
occupations in the Dictionary of Occupational Titles (except in the case 
of public safety employees as discussed below in Section (3)), as well 
as all the facts and circumstances in a particular case, in determining 
whether employment in a second capacity is substantially different 
from the regular employment.31

The examples given by the DOL are probably most helpful in determining 
what “different capacity” means:

(3) For example, if a public park employee primarily engaged in 
playground maintenance also from time to time cleans an evening rec-
reation center operated by the same agency, the additional work would 
be considered hours worked for the same employer and subject to the 
Act’s overtime requirements because it is not in a ‘different capacity.’ 
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This would be the case even though the work was ‘occasional or spo-
radic,’ and was not regularly scheduled. Public safety employees taking 
on any kind of security or safety function within the same local gov-
ernment are never considered to be employed in a ‘different capacity.’

(4) However, if a bookkeeper for a municipal park agency or a 
city mail clerk occasionally referees for an adult evening basketball 
league sponsored by the City, the hours worked as a referee would be 
considered to be in a different general occupational category than the 
primary employment and would not be counted as hours worked for 
overtime purposes on the regular job. A person regularly employed as 
a bus driver may assist in crowd control, for example, at an event such 
as a winter festival, and in doing so, would be deemed to be serving 
in a different capacity.

(5) In addition, any activity traditionally associated with teach-
ing (e.g. coaching, career counseling, etc.) will not be considered as 
employment in a ‘different capacity.’ However, where personnel other 
than teachers engage in such teaching-related activities, the work 
will be viewed as employment in a ‘different capacity,’ provided that 
these activities are performed on an occasional and sporadic basis 
and all other requirements for this provision are met. For example, a 
school secretary could substitute as a coach for a basketball team or a 
maintenance engineer could provide instruction on auto repair on an 
occasional or sporadic basis.32 

MOONLIGHTING FOR PUBLIC SECTOR EMPLOYEES.
Quite frequently, public safety employees “moonlight” for private companies 

or other public entities, working as security guards for local business establish-
ments, directing traffic at construction sites, fighting fires for another employer, 
or providing security at dances, athletic events and the like. Section 207(p) of the 
FLSA, enacted by Congress in 1985, considerably relaxed how the FLSA viewed 
moonlighting by public safety employees.

As explained in Section 553.227 of the DOL’s regulations, fire protection 
and law enforcement employees who, at their own option, perform work in fire 
protection, law enforcement, or related activities for a separate and independent 
employer during their off-duty hours do not have the hours worked for the second-
ary employer counted towards the overtime threshold with respect to their primary 
employer.33 The regulations also allow a primary employer considerable power to 
control the terms and conditions of the off-duty employment. The employer can 
do all of the following without losing the Section 207(p) exemption:

• Maintain a roster of employees who wish to perform the work.

• Select employees for the off-duty work.
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• Negotiate the pay at the secondary job.

• Retain a fee for administrative expenses resulting from the selection of 
employees.

• Require that the secondary employer pay an administrative fee directly 
to the primary employer.

• Require that employees observe their normal standard of conduct 
during the secondary employment, and to take disciplinary actions 
against those who fail to do so.

• Insist, through the passage of local ordinances, that only law 
enforcement and fire protection employees of a public agency in the 
same jurisdiction perform the secondary work.34

The DOL has provided a synopsis of the factors used to assess whether two 
employers are “separate and independent” for purposes of the Section 207(p) 
exception.35 The factors include (1) whether the employers have separate payroll 
systems; (2) whether the employers have separate retirement systems; (3) whether 
the employers have separate budgets and funding authorities; (4) whether the 
employers are separate legal entities with the power to sue and be sued; (5) wheth-
er the employers deal with each other at arm’s length concerning the employment 
of the individuals in question; (6) how the employers’ relationship is treated under 
state law; and (7) whether one employer controls the appointment of the officers of 
the other agency.

Several cases have been decided involving the application of Section 207(p) 
to off-duty work programs. In Nolan v. City of Chicago, the Court considered off-
duty work by police officers at a City housing authority and a City transportation 
authority, finding that the two authorities were separate and independent from the 
City from a funding standpoint, and thus that the City had no obligation to com-
pensate the officers for the time worked in the off-duty jobs.36 In a case involving 
whether the Kansas City Housing Authority for which Kansas City police officers 
moonlighted as security officers was separate and independent from the City itself, 
a court upheld a jury verdict that the officers were independent contractors for 
the Housing Authority, and that there was substantial evidence “that the Housing 
Authority exercised very little control over the officers as they conducted the secu-
rity patrols.”37 In the third case, the off-duty work was for a separate department 
of the same employer. The Court refused to apply Section 207(p), finding the 
absence of two separate entities a basis for distinguishing the Chicago case.38

MUTUAL AID PACTS IN FIRE DEPARTMENTS.
Many fire agencies have mutual aid pacts with surrounding fire agencies, 

such that a call for assistance from one agency will produce a response from the 
surrounding agencies with whom a mutual aid pact has been negotiated. It occa-
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sionally occurs that a firefighter who is employed in one agency will work as a 
volunteer firefighter in another agency with a mutual aid pact with the firefighter’s 
employer. Section 553.105 of the DOL’s regulations requires that if, while acting as 
a volunteer for a second agency, an employee is required to respond to a call as the 
result of the existence of a mutual aid pact with his/her primary employer, all time 
worked on the call need not be compensated by the primary employer.39

PHYSICAL FITNESS PROGRAMS.
Questions have arisen as to the circumstances under which the time spent 

training for physical fitness programs is compensable under the FLSA. Much 
of the litigation has centered on law enforcement special response teams such as 
“SWAT Teams,” which are required to meet higher standards of physical fitness 
than is required of the rest of the members of the department. Thus far, the only 
nationally-reported cases have rejected such claims for compensation.40 The lead-
ing case is Dade County, Florida v. Alvarez, involving a claim for physical training 
time made by members of the Metro-Dade Police Department’s Special Response 
Team. While the Department required SRT members to pass a physical fitness test 
as a condition of the assignment, it did not mandate any particular type of physi-
cal fitness training. The Court held:

It is clear that the officers did not perform any productive 
work while conducting off-duty physical training. SRT officers are 
employed to respond to potentially life-threatening situations, and 
no such work was undertaken while they were exercising. The officers 
presented no evidence that they were required to spend a specific 
amount of time training or to perform certain exercise routines during 
their off-duty hours. Moreover, the officers did not suggest that their 
employment would be adversely affected if they did not participate in 
any particular off-duty activities, as long as they could pass the fitness 
tests. In conducting off-duty exercise, SRT officers were free to train at 
any location, at any time, and for any duration. Given the freedom the 
officers enjoyed in selecting their off-duty activities, we conclude that 
the actual off-duty physical training performed by individual officers 
was voluntary within the meaning of the regulations.41

In the earlier case of Thomas v. City of Hudson, canine officers sought com-
pensation for off-duty time they spent maintaining the level of physical fitness 
they claimed was required of them as members of the Department’s Special 
Response Team. A court rejected the claim, finding that there was no evidence 
that the officers were in fact required to meet a particular standard of fitness.42 A 
private sector case involving security officers reached the same result.43
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EARLY RELIEF IN FIRE AGENCIES.
Occasionally, firefighters will agree to relieve employees on the previous shift 

prior to their scheduled starting times. If such a practice is not required by the 
employer, the practice of early relief will not increase the employee’s hours worked 
under the FLSA.44 If, however, the employer does require such early relief, the 
time worked must be added to the employee’s hours worked and compensated pur-
suant to the FLSA.

SICK LEAVE CONFINEMENT.
Though it is rare to find employers with such rules, occasionally an employer 

will be concerned enough about sick leave use that it will issue rules confining 
employees to their residences on days on which the employees use sick leave. Most 
of these “sick leave confinement” policies apply only during the hours for which 
the employee is using sick leave. For example, if the employee uses eight hours of 
sick leave to account for a day’s absence, the confinement rule would only apply 
during the eight-hour period for which the leave is used, not the entire 24-hour 
calendar day. However, some sick leave confinement policies apply to the entire 
24-hour period, prompting litigation under the FLSA as to whether the time spent 
in confinement constitutes “hours worked” under the FLSA. 

The four courts addressing the issue have all found that sick leave confinement 
policies do not generate “hours worked” under the FLSA. All four courts have rea-
soned that “sick and injured employees are not fit to work, are not ‘engaged to wait’ 
at home for work, and therefore are not working.”45
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CHAPTER 12

THE FIRST OF TWO SPECIAL PUBLIC SECTOR FLSA 
RULES – COMPENSATORY TIME OFF UNDER THE FLSA
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THE PRE-1985 RULES ON COMPENSATORY TIME OFF.
One of the major areas of impact of the application of the FLSA to public 

employers has been in the area of compensatory time off. As of the time of the 
Garcia decision in 1985, which held that the FLSA could be applied to public sec-
tor employers, many public sector collective bargaining agreements and compensa-
tion plans allowed employees to take compensatory time off in lieu of payment 
for overtime hours worked. The compensatory time off may have been accrued at 
either the straight-time rate or at the rate of time and one-half.

The difficulty with these practices was that courts had repeatedly held that 
under the FLSA, allowing compensatory time off was permitted only if the com-
pensatory time off was taken in the same workweek in which it was earned. 

This policy was reflected in a DOL opinion letter of 1968:

An employer may not credit an employee with compensatory 
time (even at a time and one-half rate) for overtime earned which is 
to be taken at some mutually agreed upon later date subsequent to the 
end of the pay period in which the overtime was earned, rather than 
pay cash for the overtime as it is earned.

Certainly the leading case in this area was Brennan v. New Jersey, where the 
Court squarely faced the question of whether the DOL’s opinion letter was correct. 
Relying on Section 531.27 of the DOL’s regulations, the Court held that the FLSA 
clearly required that overtime compensation be paid in cash. The Court upheld 
the DOL’s opinion letter, and held that the only type of compensatory time off 
which would be permissible as payment for overtime would be compensatory time 
used later in the same pay period.1

The rationale behind the Court’s rejection of traditional forms of compensa-
tory time off was explained at some length in Dunlop v. New Jersey:

We conceive this restrictive endorsement of compensatory time 
off to be perfectly consistent with the language and goals of the FLSA 
as well as the regulations surrounding it. The restriction that time off 
for overtime be granted within the same pay period as earned mir-
rors the stricture placed upon monetary payments for overtime. In 
fact, this restriction ensures that compensatory time off achieves the 
main objective of the FLSA’s overtime compensation provision: the 
broadening of employment. That goal could be easily defeated if the 
employer were allowed discretion to manipulate the scheduled time off 
so as to coincide with off-season or slack work periods. Moreover, a 
program of compensatory time off also attains the secondary objective 
of the * * * FLSA’s overtime provision which is that the worker will be 
compensated for the burden of overtime work. Under such a program, 
the worker is assured of receiving his fixed salary, even though he has 
worked less than the total number of hours required at regular pay 
rates to earn that salary.2
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POST 1985 SECTION 207(O)’S LIFTING OF THE BAN ON 
COMPENSATORY TIME OFF IN THE PUBLIC SECTOR.

The ban on the use of compensatory time off in the public sector ended with 
the enactment of a new Section 207(o) of the FLSA in 1985. By enacting Section 
207(o), Congress not only specifically authorized the use of compensatory time off 
for some public sector employers as a means of compensation for overtime hours 
worked, but also established specific procedures under which compensatory time 
off could be used.3 One commentator summarized the purposes behind Section 
207(o) as follows:

First, [Congress] wanted to reduce the monetary impact of over-
ruling National League of Cities that would result from the attendant 
imposition of the FLSA regulations on states and municipalities. Sec-
ond, Congress recognized that many public employees regard compen-
satory time as a welcome substitute to overtime, and prefer the extra 
time off to cash payments.4

Under Section 207(o) of the FLSA, different maximum allowable accru-
als of compensatory time off are established depending upon the type of work 
the employee performs. For employees engaged in “public safety,” “emergency 
response,” and “seasonal” activities, the maximum accrual is 480 hours. For all 
other employees, the maximum accrual is 240 hours.

Two points are in order about the accrual limitations on FLSA compensatory 
time. First, the accrual limitations set the maximum accruals of compensatory 
time. Lesser accruals pursuant to a collective bargaining agreement or local prac-
tice are permitted. As well, simply because Section 207(o) sets maximum accrual 
levels of compensatory time off does not in any way force an employer to grant any 
compensatory time off. Second, the accrual limitations are expressed in the form 
of straight-time hours. Thus, the 480 hour maximum accumulation reflects 320 
hours of actual overtime hours worked (multiplied by the overtime factor of 1.5).

EMPLOYEES QUALIFYING AS ENGAGED IN “EMERGENCY 
RESPONSE ACTIVITY.”

Under Section 207(o), law enforcement officers, firefighters, and employees 
engaged in “emergency response” activities are eligible for the higher maximum 
accruals of compensatory time off. The DOL’s regulations define “emergency 
response activities” as including “dispatching of emergency vehicles and personnel, 
rescue work and ambulance services.” Under these rules, dispatchers in police or 
fire agencies qualify for the 480-hour maximum accrual of compensatory time.
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THE DEFINITION OF “SEASONAL ACTIVITY.”
Under Section 207(o) of the FLSA, employees who engage in “seasonal activ-

ity” are also eligible for the higher maximum accrual of compensatory time off. 
Section 553.24(e) of the DOL’s regulations define in great detail what type of 
employees qualify for the “seasonal activity” higher compensatory time accrual:

The term ‘seasonal activity’ includes work during periods of 
significantly increased demand, which are of a regular and recurring 
nature. In determining whether employees are considered engaged 
in a seasonal activity, the first consideration is whether the activity 
in which they are engaged is a regular and recurring aspect of the 
employee’s work. The second consideration is whether the projected 
overtime hours during the period of significantly increased demand 
are likely to result in the accumulation during such period of more 
than 240 compensatory time hours * * * Such projections will nor-
mally be based on the employer’s past experience with similar employ-
ment situations.5

The DOL’s definition of “seasonal activities” appears to point primarily to 
work that is greatly influenced by such regular and recurring events as the weath-
er. Section 553.24(e)(2) makes it clear, however, that it is not simply weather-relat-
ed periods of intense work that will qualify an employee for the “seasonal activity” 
maximum compensatory time accumulation:

Seasonal activity is not limited strictly to those operations that are 
very susceptible to changes in the weather. As an example, employ-
ees processing tax returns over an extended period of significantly 
increased demand whose overtime hours could be expected to result in 
the accumulation during such period of more than 240 compensatory 
time hours will typically qualify as engaged in a seasonal activity.6

WHO CONTROLS WHETHER COMPENSATORY TIME IS 
GRANTED IN LIEU OF CASH PAYMENT FOR OVERTIME, THE 
EMPLOYER OR THE EMPLOYEE?

Even with the enactment of Section 207(o), the FLSA remains very biased in 
favor of cash compensation for overtime hours worked. Absent a collective bar-
gaining agreement or local practice to the contrary, under no circumstances is an 
employee entitled to insist upon compensatory time off as compensation for over-
time hours worked. Put another way, if the employer insists upon cash compensa-
tion for overtime, nothing in the FLSA requires the employer to offer a choice 
of compensatory time off to its employees. Employees are allowed the choice 
between compensatory time off or cash compensation only if a collective bargain-
ing agreement or local practice permits such a choice.
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Similarly, with the very limited exceptions discussed below, an employer can-
not insist that an employee take compensatory time off in lieu of cash payment for 
overtime. Section 207(o)(2) of the FLSA makes it quite clear that compensatory 
time off can be granted only pursuant either to applicable provisions of a collective 
bargaining agreement or other agreement between the public agency and represen-
tatives of the employees7 or, where there is no representative for the employees, an 
agreement reached between the employer and the employee.8 Section 553.23(a) 
of the DOL’s regulations emphasizes that, as a condition for use of compensatory 
time off in lieu of overtime payment in cash, the FLSA “requires an agreement or 
understanding reached prior to the performance of work.”

In summary, neither an employer nor an employee may unilaterally insist 
upon the use of compensatory time off as the substitute for overtime payment in 
cash. It is only with the agreement of both the employer and the employee (or the 
representative of the employee) that FLSA compensatory time off may be substi-
tuted for cash payment for overtime.

WHO IS A REPRESENTATIVE FOR PURPOSES OF SECTION 
207(O)?

Owing chiefly to different discussions in the Senate and the House of 
Representatives on the subject, there has been a significant amount of litigation 
on what a “representative” of employees is for the purpose of Section 207(o). The 
report from the House of Representatives describes a Section 207(o) representative 
as not needing to be a “formal or recognized collective bargaining agent”:

Where employees have selected a representative, which need not 
be a formal or recognized collective bargaining agent as long as it is a 
representative designated by the employees, the agreement or under-
standing must be between the representative and the employer.9

The report from the Senate puts the matter differently, and speaks in terms of 
a “recognized” representative:

Where employees do not have a recognized representative, the 
agreement or understanding must be between the employer and the 
individual employee.10

The Supreme Court resolved the debate over this confusing history in 1993. 
In Moreau v. Klevenhagen, the Supreme Court ruled that an agreement with a 
“representative” was only necessary if the representative had collective bargaining 
rights with the employer. In Moreau, the Supreme Court concluded that deputy 
sheriffs who had designated a union as their representative for purposes of an 
agreement concerning compensatory time off did not have the right to have a 
representative with authority to enter into an agreement with the County, since 
state law prohibited the County from entering into a collective agreement with the 
Union.11 Thus, in jurisdictions without collective bargaining, the agreement to 
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implement compensatory time off must be with individual employees even if the 
employees have joined a labor union or other organization that does not have the 
right to collectively bargain.12

Where employees have a collective bargaining representative, the employer 
may only implement a system of compensatory time off with the agreement of the 
representative. For example, in one case a court declared illegal a system of com-
pensatory time off where the collective bargaining agreement covering the employ-
ees only provided that overtime compensation was to be paid in cash.13

THE “GRANDFATHERING” EXCEPTION FOR EMPLOYEES HIRED 
PRIOR TO APRIL 15, 1986.

The only significant exception to the above rules is that employees who were 
both hired prior to April 15, 1986 and who have no representative can be com-
pelled by an employer to take compensatory time off in lieu of cash payment for 
overtime if the employer “has had a regular practice of awarding compensatory 
time off in lieu of overtime pay” prior to April 15, 1986. In the words of Section 
553.23(c)(2), such an employer will be “deemed” to have reached an “agreement” 
with its employees:

Section 2(a) of the 1985 amendments provides that in the case 
of employees who have no representative and were employed prior 
to April 15, 1986, a public agency that has had a regular practice of 
awarding compensatory time off in lieu of overtime pay is deemed to 
have reached an agreement or understanding with these employees as 
of April 15, 1986. A public agency need not secure an agreement or 
understanding with each employee employed prior to that date. If, 
however, such a regular practice does not conform to the provisions of 
Section 207(o) of the Act, it must be modified to do so with regard to 
practices after April 14, 1986. With respect to employees hired after 
April 14, 1986, the public employer who elects to use compensatory 
time must follow the guidelines on agreements discussed in paragraph 
(c)(1) of this Section.14

One case has described the circumstances under which a past practice that 
existed prior to April 15, 1986, can substitute as the necessary agreement to use 
compensatory time off in a non-collective bargaining environment. In the case, 
the employer had a practice in effect on April 15, 1986, of awarding compensatory 
time in lieu of cash compensation for overtime. Even though the president of the 
local firefighters’ association (which did not have the right to collectively bargain 
under the law) sent a letter to the fire chief expressing the firefighters’ dissatisfac-
tion with the practice, the Court held that the City could properly continue to 
provide compensatory time in lieu of cash overtime to firefighters because of the 
pre-existing practice.15
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THE “CONDITION OF EMPLOYMENT” EXCEPTION 
FOR EMPLOYEES WITHOUT COLLECTIVE BARGAINING 
REPRESENTATIVES.

The second exception to the requirement for an agreement between an 
employer and an employee prior to the use of FLSA compensatory time deals with 
employees not represented for collective bargaining purposes. As described in 
Section 553.23(c)(1) of the DOL’s regulations, the “agreement” reached between 
an employer and employees who are unrepresented “may take the form of an 
express condition of employment” provided two requirements are met: (1) The 
employee “knowingly and voluntarily agrees to it as a condition of employment”; 
and (2) the employee is “informed that the compensatory time received may be 
preserved, used or cashed out consistent with the other requirements of Section 
207(o) of the Act.”16 Since a “condition of employment” is essentially a “take it or 
leave it” proposition, this means that unless the employee protests the use of com-
pensatory time off as a substitute for cash compensation for overtime, the employ-
ee will be found to have agreed to the use of compensatory time off.17 To be valid 
under Section 207(o), the condition of employment must be that compensatory 
time off will be awarded at the rate of time and one half, not at the straight time 
rate.18

THE AGREEMENT TO TAKE COMPENSATORY TIME OFF.
The DOL’s regulations require very little formality with respect to an agree-

ment to take compensatory time off in lieu of overtime compensation in cash. 
Under Section 553.23(c)(1), where there is no collective bargaining representative, 
the agreement “need not be in writing.”19 However, the regulation does require 
that a “record of its existence (of the agreement) must be kept.” The regulations 
envision that a memorandum commemorating an agreement reached between 
employees and their employer regarding the use of compensatory time will suffice 
to meet the formality requirements of Section 207(o).20

Where there is a representative of the employees, the agreement concerning 
the use of compensatory time off may be “either through a collective bargaining 
agreement or through a memorandum of understanding or other type of oral or 
written agreement.”21 A prudent employer would be well advised to keep such 
a record of an oral agreement concerning the utilization of compensatory time 
off.22



182 — COMPENSATORY TIME OFF UNDER THE FLSA

THE MEANING OF “REASONABLE PERIOD” AND “UNDULY 
DISRUPT.”

The key phrases for the use of compensatory time off under Section 207(o)(5) 
are “reasonable period” and “unduly disrupt.” There is profound disagreement as 
to what these terms mean.

In Section 553.25(c) of its interpretative regulations, the DOL stated that the 
first of these terms – “reasonable period” – will be determined by considering “the 
customary work practices within the agency based on the facts and circumstances 
in each case.” The types of circumstances the DOL has indicated it considers 
important in determining a “reasonable period” include the following:

• The normal schedule of work for the employer.

• Any anticipated peak work loads on the day or days when 
compensatory time off is requested. Anticipated workloads will be 
judged based upon the past experience of the employer.

• Whether there are any emergency requirements for staff and services 
during the time in question.

• The availability of qualified substitute staff.

The DOL has also suggested that whatever “agreement” exists which allows 
the use of FLSA compensatory time off in lieu of cash payment of overtime 
defines what a “reasonable period” is, and has indicated that such agreements or 
understandings will “govern” the meaning of “reasonable period.”

As to “unduly disrupt,” the DOL takes the position that the phrase should be 
strictly construed, and that “[m]ere inconvenience to the employer is an insuffi-
cient basis for denial of a request for compensatory time off” – a position which it 
has adhered to up to the present time. In expanding on this point, the DOL also 
noted the following:

For an agency to turn down a request from an employee for 
compensatory time off requires that it should reasonably and in good 
faith anticipate that it would impose an unreasonable burden on the 
agency’s ability to provide services of acceptable quality and quan-
tity for the public during the time requested without the use of the 
employee’s services.23

When the DOL was considering the text of its prospective regulations on 
Section 207(o), there was debate over whether the fact that an employer would 
be required to fill in for an absent employee using compensatory time off with 
another employee on an overtime basis would constitute the requisite “undue 
disruption” justifying denial of the request for compensatory time off. The DOL 
rejected the arguments of employers that the phrase “unduly disrupt” should be 
read broadly enough to allow employers to deny requests for compensatory time 
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off when employers would be required to fill in for the absent employee with 
another employee on an overtime basis:

With regard to the term ‘unduly disrupt,’ many commentators, 
including the International Association of Fire Chiefs (IAFC), sug-
gested that the term be defined to state that it would be unduly dis-
ruptive to grant compensatory time off any time granting such leave 
to an employee would require another employee to work overtime to 
perform the services. Also, the [National League of Cities] and others 
disagreed with the statement in this section that ‘mere inconvenience 
to the employer is an insufficient basis for denial of a request for 
compensatory time off.’

The legislative history to the 1985 Amendment specifically clari-
fies that the term ‘unduly disrupt’ means something more than mere 
inconvenience (H.Rep., p. 23 and S.Rep., p. 12). The Reports pro-
vide an example that a request by a snow plow operator in Vermont 
or Maine to use compensatory time in February would probably be 
unduly disruptive even if the request were made well in advance. On 
the other hand, the same request by the same employee for compensa-
tory time in June would not be unduly disruptive.

As stated in the proposed rule, for an agency to refuse an employ-
ee’s request for compensatory time off, it must be clear that the grant-
ing of such compensatory time off must result in an unreasonable 
burden on the agency’s ability to provide services of acceptable quality 
and quantity. The Department recognizes that situations may arise in 
which overtime may be required of one employee to permit another 
employee to use compensatory time off. However, such a situation, in 
and of itself, would not be sufficient for an employer to claim that it 
is unduly disruptive.24

A slight majority of courts have accepted the DOL’s position on the meaning 
of “reasonable period” and “unduly disrupt.”25 As phrased by one court consider-
ing the compensatory time off system in the Chicago Police Department:

Under § 553.25(d), a worker proposes a date and time for leave. 
The employer decides whether time off then would cause undue dis-
ruption, and if it would the employer has a reasonable time to grant 
leave on some other date. On Chicago’s view, the employee cannot 
ask for a particular date or time, but only for some leave; and if any 
time off within a reasonable time after the request would cause undue 
disruption, then the employee must wait longer – must wait, by defi-
nition, for an un-reasonable time. That can’t be right. Chicago’s view 
produces an implausible relation between the ‘reasonable time’ and 
‘undue disruption’ clauses. The regulation makes sense when specify-
ing that the employer must ask whether leave on the date and time 
requested would produce undue disruption, and only if the answer is 
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yes may the employer defer the leave-and then only for a ‘reasonable 
time.’26

A minority of courts take a different point of view. In their judgment, the 
date the employee requests for use of compensatory time off starts the “reasonable 
period” clock ticking.27 In this view, the employer can deny the request, with or 
without a reason, so long as it grants the employee compensatory time off within 
a “reasonable period” of time. One court following this point of view held that 
granting the time off within a year would be “reasonable.”28

AN EMPLOYER’S ABILITY TO COMPEL THE USE OF 
COMPENSATORY TIME OFF.

The United States Supreme Court held in Christensen v. Harris County that 
nothing in Section 207(o) forbids an employer from compelling an employee 
to use FLSA compensatory time off at a time selected by the employer, not the 
employee. In a divided opinion, the Court ruled that Section 207(o) “is more 
properly read as a minimal guarantee that an employee will be able to make some 
use of compensatory time when he requests to use it. As such, the proper infer-
ence is that an employer may not, at least in the absence of an agreement, deny an 
employee’s request to use compensatory time for a reason other than that provided 
in Section 207(o). The [law] simply does not prohibit an employer from telling an 
employee to take the benefits of compensatory time by scheduling time off work 
with full pay.”29

WHEN FLSA COMPENSATORY TIME CAN BE USED.
Section 207(o) of the FLSA establishes very different criteria for the use of 

FLSA compensatory time off than had generally been the case with respect to 
compensatory time off prior to the Garcia decision, or with forms of compensa-
tory time off granted under collective bargaining agreements. There are two 
significant differences. First, under Section 207(o), an employee who has accrued 
compensatory time off “shall be permitted to use such time off” if the request 
is made a “reasonable period” prior to its anticipated use, unless granting the 
time off would “unduly disrupt” the operations of the employer. Second, under a 
Supreme Court decision, employers have the right to force employees to use FLSA 
compensatory time off with or without the employees’ agreement.30 Thus, FLSA 
compensatory time off is different from traditional forms of compensatory time 
off because either the employer or the employee has the almost unlimited right to 
force the use of compensatory time off. 31
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THE ACCRUAL RATE FOR COMPENSATORY TIME OFF.
If compensatory time off is used to compensate employees for overtime earned 

under the FLSA, the compensatory time off must be accrued at the rate of not less 
than one and one-half hours for each hour of overtime worked. Applying these 
principles, in one case a court declared illegal a County’s practice of compensating 
emergency medical service employees at the rate of a half hour of compensatory 
time for each hour of overtime worked.32

PAYMENTS FOR UNUSED FLSA COMPENSATORY TIME.
Upon termination of employment, an employee is entitled to receive compen-

sation for all accrued but unused compensatory time off. Under Section 207(o) 
of the FLSA, as interpreted by Section 553.27(b) of the DOL’s regulations, the 
payment must be paid at the higher of the employee’s final regular rate of pay or 
the average regular rate of pay received by the employee during the last three years 
of the employee’s employment.33 The statute of limitations for an employee seek-
ing to recover for unused compensatory time off does not begin to run until the 
employee actually terminates service with the employer and is not paid at the final 
rate of pay.34

NON-FLSA COMPENSATORY TIME OFF.
An important concept in Section 207(o) of the FLSA is that there is a distinc-

tion between “FLSA compensatory time” and “other compensatory time.” “FLSA 
compensatory time” is earned in lieu of cash payments for work that is considered 
to be overtime under the FLSA. “Other” compensatory time is payment for work 
that may be considered to be overtime under a local practice or collective bargain-
ing agreement, but is not overtime under the FLSA.

An example of this difference is instructive. If, in a law enforcement agency, 
the employer has adopted a 28-day work period under the 7(k) exemption, over-
time need not be paid until an individual employee has worked more than 171 
hours in the work period. However, under a collective bargaining agreement, the 
same employee may be entitled to receive overtime for working greater than eight 
hours a day, more than 40 hours a week, or more than 160 hours in a 28-day peri-
od. The time that the employee works that is not considered to be “FLSA over-
time” may be compensated in cash, in compensatory time off, or in some other 
fashion, and is essentially unregulated by the FLSA. Such compensatory time off 
is “other” compensatory time off, and is not subject to the restrictions on compen-
satory time off set forth under Section 207(o).

In its regulations, the DOL has expressly recognized this distinction between 
“FLSA compensatory time” and “other compensatory time.” In Section 553.28 
of the regulations, the DOL has indicated that “other compensatory time” can 
be paid at the straight time rate, or at some other lesser or greater multiple of the 
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straight time rate. Further, since the accrual and usage of such “other compensa-
tory time” does not fall within the scope of Section 207(o), parties are free to 
agree to other standards for the accrual and usage of compensatory time off. For 
example, when dealing with “other compensatory time,” it is perfectly permis-
sible to have a local rule or a collective bargaining agreement that provides that an 
employer cannot force employees to use compensatory time off, or that employees 
cannot demand the use of compensatory time off where to do so would cause the 
employer overtime liability.

DAMAGES WHERE COMPENSATORY TIME OFF SYSTEMS HAVE 
BEEN RULED ILLEGAL.

Neither Section 207(o) nor the DOL’s regulations give even the slightest hint 
of what damages should accrue when an employer has used an illegal compen-
satory time off system. Predictably, different lines of thought have emerged on 
the issue. In Kimpel v. Williams, a case involving a challenge to the Los Angeles 
Police Department’s compensatory time off system, a court appeared to conclude 
that unless a compensatory time off system complies with all of the requirements 
of Section 207(o), the overtime compensation due under the FLSA when an 
employee works overtime hours remains “unpaid.” This unpaid overtime could 
thus violate the timely-pay requirements of the FLSA. In essence, the Kimpel rul-
ing treats an unlawful compensatory time off system as providing no benefit to 
employees, requiring that employees be compensated in cash for all overtime hours 
worked for which compensatory time off was initially granted.35 A second line 
of thought is that since employees presumably receive some benefit from even an 
illegal compensatory time off system, they are not entitled to payment for all hours 
of compensatory time off accrued over the period of the lawsuit, but rather just for 
the hours remaining in their compensatory time off banks.36



COMPENSATORY TIME OFF UNDER THE FLSA — 187 

NOTES
1 Brennan v. New Jersey, 364 F. Supp. 156 (D. N.J. 1973); cf. Walling v. 

Youngerman-Reynolds Hardwood Co., 325 U.S. 419 (1945).
2 Dunlop v. New Jersey, 522 F.2d 504 (3d Cir. 1975).
3 The lifting of the ban on compensatory time off applies only to some federal 

employees. Abbey v. U.S., 82 Fed. Cl. 722 (Fed. Cl. 2008).
4 Note, The Public Sector Compensatory Time Exception to the Fair Labor 

Standards Act: Trying to Compensate for Congress’ Lack of Clarity, 75 Minn.L.Rev. 
1807 (1991).

5 29 C.F.R. § 553.24(e)(2001).
6 29 C.F.R. § 553.24(e)(2)(2001).
7 Saunders v. City of New York, 2009 WL 90621 (S.D. N.Y. 2009); Bleakley v. 

City of Aurora, 679 F. Supp. 1008 (D. Colo. 1988).
8 Wilson v. City of Charlotte, 702 F. Supp. 1232 (W.D. N.C. 1988), rev’d on 

other grounds, 964 F.2d 1391 (4th Cir. 1992); D’Camera v. District of Columbia, 
693 F. Supp. 1208 (D. D.C. 1988). Where there is collective bargaining for public 
employees which concludes with the decision of an interest arbitrator, the necessary 
agreement for compensatory time off purposes cannot be the product of an 
arbitrator’s decision. Brewer v. City of Waukesha, Wisconsin, 691 F. Supp. 160 (E.D. 
Wis. 1988).

9 H.R. Rep. No. 99-331, pt.1, at 20 (1985).
10 S.Rep. No. 99-159, pt. 1, at 10, reprinted in U.S.C.C.A.N. 651, 658.
11 Moreau v. Klevenhagen, 508 U.S. 22 (1993).
12 Additionally, courts had a surprisingly difficult time resolving the question of 

whether the employer can play any role in the designation of who the representative 
might be in the absence of any collective bargaining relationship. Though the notion 
of the employer being able to designate who a “representative” might be would 
seem to be an anathema to the general thrust of the FLSA’s intent to provide basic 
wage and hour protections to employees, one court has come close to holding that, 
in the absence of collective bargaining, a public employer may well have such a 
right. Nevada Highway Patrol Association v. State of Nevada, 899 F.2d 1549 (9th 
Cir. 1990), rev’d, 968 F.2d 1221 (9th Cir. 1992). The better rule would appear to 
be that stated by the Court in Jacksonville Professional Fire Fighters Association, 
Local 2961, IAFF v. City of Jacksonville, 685 F. Supp. 513 (E.D. N.C. 1987): “It is the 
employees’ designation, and not the employer’s recognition or attitude toward that 
representative, that is vital.”

13 Adams v. Department of Juvenile Justice, 3 WH Cases 2d 295 (S.D. N.Y. 
1996).

14 29 C.F.R. § 553.23(c)(2)(2001).
15 Wilson v. City of Charlotte, North Carolina, 964 F.2d 1391 (4th Cir. 1992).
16 29 C.F.R. § 553.23(c)(1)(2001).
17 Auten v. Brooks, 2006 WL 2090095 (S.D. Ohio 2006).



188 — COMPENSATORY TIME OFF UNDER THE FLSA

18 Kennedy v. State, 688 N.W.2d 473 (Iowa 2004).
19 Millington v. Morrow County Bd. of Com’rs, 2007 WL 2908817 (S.D. Ohio 

2007).
20 29 C.F.R. § 553.23(c)(1)(2001).
21 D’Camera v. District of Columbia, 693 F. Supp. 1208 (D. D.C. 

1988)(employer violated the FLSA by using compensatory time off absent a 
provision in a collective bargaining agreement allowing such use); see also Bleakly 
v. City of Aurora, 679 F. Supp. 1008 (D. Colo. 1988).

22 29 C.F.R. § 553.23(b)(1)(2001).
23 29 C.F.R. § 553.25(d)(2001).
24 Application Of The FLSA To Employees of State And Local Governments, 

52 Fed. Reg. 2012-01 (1987).
25 See Beck v. City of Cleveland, 390 F.3d 912 (6th Cir. 2004); Canney v. 

Town of Brookline, 142 Lab. Cases ¶34,169 (D. Mass. 2000); DeBraska v. City of 
Milwaukee, 131 F. Supp. 2d 1032 (E.D. Wis. 2000); Long Beach Police Assn. v. 
Luman, 8 Wage & Hour Cas. 2d (BNA) 1395, 2001 WL 1729693 (C.D. Cal. 2001). 
The DOL has issued an opinion letter reemphasizing its interpretation of “undue 
disruption,” (see DOL FLSA opinion letter, 1994 WL 1004861), and submitted an 
amicus curiae brief in the DeBraska case to the same effect.

26 Heitmann v. City of Chicago, Ill., 560 F.3d 642 (7th Cir. 2009).
27 Houston Police Officers’ Union v. City of Houston, 330 F.3d 298 (5th Cir. 

2003); see Aiken v. City of Memphis, 190 F.3d 753 (6th Cir. 1999); Parker v. City of 
New York, 2008 WL 2066443 (S.D. N.Y. 2008).

28 Mortensen v. County of Sacramento, 368 F.3d 1082 (9th Cir. 2004).
29 Christensen v. Harris County, 529 U.S. 576 (2000).
30 Christensen v. Harris County, 529 U.S. 576 (2000).
31 See Maldonado v. Admin. De Correccion, 1 WH Cases 2d 116 (D. P.R. 

1992).
32 Burgess v. Catawba County, 805 F. Supp. 341 (W.D. N.C. 1992).
33 29 C.F.R. § 553.27(b)(2001); see Dep’t of Lab. Op., [6A WHM 99:5212] Lab. 

Rel. Rep. (BNA).
34 Oliver v. Layrisson, 3 WH Cases 2d 316 (E.D. La. 1996).
35 Kimpel v. Williams, 1999 WL 638580 (C.D. Cal. 1999).
36 See Lupien v. City of Marlborough, 387 F.3d 83 (1st Cir. 2004)(using the 

banked method despite finding that “plaintiffs suffered some lack of flexibility and 
delay in payment of their overtime wages” that they eventually received in the 
form of used compensatory time); Scott v. City of New York, 592 F. Supp. 2d 501 
(S.D. N.Y. 2008)(“the jury will be instructed that if it awards damages on plaintiffs’ 
denial of use claims, it may only look to officers’ banked compensatory time to 
calculate the award”); D’Camera v. District of Columbia, 722 F. Supp. 799 (D. 
D.C.1989)(“Plaintiffs who used compensatory time unquestionably received partial 
compensation for their overtime hours. Plaintiffs are entitled to be made whole, not 
to a windfall at the District’s expense.”).



THE SECTION 207(K) EXEMPTION — 189 

CHAPTER 13

THE SECOND PUBLIC SECTOR FLSA RULE – THE 
SECTION 207(K) EXEMPTION
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THE NATURE AND PURPOSE OF THE EXEMPTION.
A partial exemption from the overtime provisions of the FLSA exists for cer-

tain law enforcement and fire protection employees. This exemption, which has 
become colloquially known as the “Section 207(k) exemption,” provides as fol-
lows:

(k) No public agency shall be deemed to have violated subsection 
(a) with respect to the employment of any employee in fire protection 
activities or any employee in law enforcement activities (including 
security personnel in correctional institutions) if 

(1) In a work period of 28 consecutive days the employee receives 
for tours of duty which in the aggregate exceed the lesser of (A) 216 
hours, or (B) the average number of hours (as determined by the Sec-
retary pursuant to section 6(c)(3) of the Fair Labor Standards Amend-
ments of 1974) in tours of duty of employees engaged in such activi-
ties in work periods of 28 consecutive days in calendar year 1975 or

(2) In the case of such an employee to whom a work period of 
at least seven but less than 28 days applies, in his work period the 
employee receives for tours of duty which in the aggregate exceed a 
number of hours which bears the same ratio to the number of con-
secutive days in his work period as 216 hours (or if lower, the number 
of hours referred to in clause (B) of paragraph (1) bears to 28 days, 
compensation at a rate not less than one and one-half times the regular 
rate at which he is employed.1

In plain language, fire protection and law enforcement employers may elect 
to set a higher threshold of hours worked before the FLSA overtime compensa-
tion requirements apply. The purpose behind the Section 207(k) exemption was 
explained by one court as follows:

In extending the coverage of the FLSA to employees engaged in 
fire protection activities or law enforcement activities, Congress was 
aware that the work schedules of these employees vary from the work 
schedules of other employees, and clearly recognized that some adjust-
ment would have to be made in the usual rules for determining hours 
of work in their case. Thus, Congress departed from the standard 
‘hours of work’ concept and adopted an overtime standard keyed to 
the length of the ‘tour of duty.’ In addition, Congress also adopted 
a new work period concept which may be used instead of the usual 
workweek basis for determining overtime hours.2

Section 207(k) authorized the DOL to investigate the actual hours worked for 
employees in law enforcement and fire protection activities, and to establish dif-
ferent maximum allowable hours worked than those specified in the statutes based 
upon the findings of the investigation. In its notes to the February 1987 regula-
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tions, the DOL explained how it conducted its investigation and what the results 
of the investigation were:

The 1974 amendments to the FLSA required that the Depart-
ment conduct studies of the average hours in tours of duty of fire 
protection and law enforcement personnel in calendar year 1975. The 
Department conducted the studies using only data concerning Federal 
employees in light of the Supreme Court decision in National League of 
Cities v. Usery, 426 U.S. 833 (1976). The results of these studies were 
challenged on various grounds and the Court held that the Depart-
ment had erred in failing to take into consideration the hours worked 
by State and local government fire protection and law enforcement 
employees (Jones v. Donovan, 25 WH Cases 380 (D. D.C. 1981)) * * * 
In accordance with this ruling, the Department recalculated the aver-
age hours by including data on State and local government employees. 
The final results of the studies were published in the Federal Register 
on September 8, 1983 (48 F.R. 40518).

Section 553.230 of the DOL’s new regulations incorporates the standards 
announced in 1983, and sets forth the following maximum work periods for law 
enforcement and fire protection employees:
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MAXIMUM NON-OVERTIME HOURS UNDER SECTION 207(K) 
EXEMPTION

DAYS FIRE POLICE

7 53 43
8 61 49
9 68 55
10 76 61
11 83 67
12 91 73
13 98 79
14 106 86
15 114 92
16 121 98
17 129 104
18 136 110
19 144 122
20 151 122
21 159 128
22 167 134
23 174 141
24 182 147
25 189 153
26 197 159

27 204 165
28 212 171

The Section 207(k) exemption has occasionally come under fairly strident 
attack from labor advocates. As put by one commentator:

Any way one slices it, using the subsection 207(k) exemption is 
a government abuse. It is a financial golden goose for the government 
employer, an unfair advantage over the private sector employer, and 
ultimately a disservice to the taxpaying public because, in the end, 
the public loses. Whether through costs of litigation brought against 
the government employer, reductions in work output by government 
employees, or simply a detriment to one of the vital responsibilities of 
government – public safety – the cost is high.3
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HOW DOES AN EMPLOYER OBTAIN A SECTION 207(K) 
EXEMPTION?

There are no set procedures that must be followed by an employer desiring 
to obtain the benefit of a Section 207(k) exemption. However, as one commen-
tator noted, the Section 207(k) exemption is not “self-executing,” 4 and “courts 
have strongly urged that the question of whether a 207(k) exemption has been 
established should be left to the jury.”5 While the DOL’s regulations require 
an employer to “establish” a Section 207(k) exemption, the regulations do not 
contain any guidelines as to the steps the employer must follow to establish the 
exemption. Since the regulations do contain strict recordkeeping requirements 
mandating that an employer keep contemporaneous records of the starting and 
stopping times for the 207(k) work periods for each employee, by implication the 
regulations seem to require that the employer follow some sort of formal steps to 
establish the exemption. Courts differ on whether the employer must make a pub-
lic announcement of its establishment of the exemption,6 but none hold that the 
employer must provide each employee with notice of the exemption.7 A prudent 
employer would be wise to create documents showing when the exemption was 
elected, what work period was elected, and the classes of employees to whom the 
exemption applies. Such documents could be created through the passage of an 
ordinance, through an agreement entered into a collective bargaining agreement 
or memorandum of understanding with the affected labor organization,8 through 
the enactment of personnel rules or regulations, or the issuance of memoranda.9

As noted above, courts have been inconsistent in their rulings as to what 
actions an employer must take to avail itself of the Section 207(k) exemption. 
One line of cases holds that an employer is not automatically entitled to a Section 
207(k) exemption, but must take affirmative steps to avail itself of the benefits of 
the exemption.10 Following this theory, one court has held that before an employ-
er is entitled to claim the Section 207(k) exemption, it must contemporaneously 
maintain the records mandated by the DOL’s regulations.11 In another case, a 
court held that while an employer was not automatically entitled to a Section 
207(k) exemption, it had done enough to “establish” the exemption by adopting 
personnel rules setting forth a 28-day work period for law enforcement employees 
and mandating that overtime be paid if employees worked more than 171 hours 
in the 28-day period.12 Yet another line of cases holds that an employer must not 
only originally adopt a Section 207(k) work period, it must take some reasonable 
steps to implement the work period.13

The opposite line of cases holds that if an employer merely operates on a work 
schedule that repeats every seven to 28 days, it is entitled to the Section 207(k) 
exemption without taking any formal steps to establish the exemption.14 Since 
virtually all employers operate under schedules that repeat or “roll over” in some 
multiple of days between seven and 28 in length, such courts in fact make the 
“establishment” of a Section 207(k) exemption almost automatic. For example, in 
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one case a court allowed an employer to claim the Section 207(k) exemption for 
employees it had inappropriately claimed were exempt from overtime as executive 
employees. Even though the employer did nothing whatsoever to “establish” the 
Section 207(k) exemption, the Court ruled that to deprive the employer of the 
exemption under the circumstances would be unfair.15

Some employees have argued that unless the employer’s work schedules repeat 
every seven to 28 days in length, the Section 207(k) exemption is unavailable to 
the employer. This argument is based on Section 553.224(a) of the DOL’s regula-
tions, which define a Section 207(k) work period as “any established and regularly 
recurring period of work which, under the terms of the Act and legislative his-
tory, cannot be less than seven consecutive days nor more than 28 consecutive 
days.”16 However, in spite of the fairly specific language of the regulation, one 
court brushed aside this argument. The Court allowed an employer to claim a 
28-day work period even though its schedule rotated every 42 days, holding that 
“the purpose of the regularly recurring, 28-day maximum work period in Section 
207(k) is to ensure that employers neither continually change the length or start 
of the work period in an attempt to avoid overtime pay, nor set such a long period 
that overtime hours are always canceled out. The work period limitations are 
intended to regulate overtime compensation. Nothing in the statute or regulations 
indicates that duty cycles of officers need have any correlation to that work peri-
od.”17 Another court took the opposite approach, refusing to allow an employer 
to claim a Section 207(k) exemption when all vacation, sick leave, hours of work, 
and schedule calculations were performed on the basis of a calendar month.18

Employees have had more success contending that the Section 207(k) work 
periods are unavailable to an employer that uses an irregular schedule that is not 
“regularly recurring” as described in Section 553.224(a). For example, in one case 
the work schedules for police officers in a small town showed a variety of consecu-
tive and non-consecutive days off throughout different 28-day periods. A court 
refused the employer’s initial request that it be allowed to claim the benefits of 
the Section 207(k) exemption, holding that “the record does not establish that 
the officers have a regularly recurring work period of 28 days or any other dura-
tion.”19

Occasionally, employees have argued that the second portion of Section 
207(k) requires a conclusion that an employer who does not actually compensate 
employees at the overtime rate when they work longer than the overtime thresh-
olds found in Section 207(k) is not entitled to claim the exemption. Under this 
theory, unless an employer has been rigorous in compensating employees the 
overtime they are due under the Section 207(k) exemption, the employer is com-
pletely deprived of any of the benefits of the exemption. Courts have rejected this 
argument, finding that the mere fact that employees were not paid overtime when 
they crossed Section 207(k) thresholds does not eliminate the employer’s ability 
to claim the exemption.20 In addition, an employer does not lose the opportunity 
to claim a Section 207(k) exemption merely by paying overtime before employees 
reach Section 207(k)’s overtime threshold.21
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The FLSA does not, in and of itself, impose any obligations on the part of an 
employer to even discuss the election of a Section 207(k) exemption with employ-
ees or a labor organization, much less an obligation to collectively bargain over the 
exemption.22 Such an obligation, where it exists, exists as a result of local collec-
tive bargaining laws and the interpretation of those laws. However, where collec-
tive bargaining laws are in place for law enforcement officers and firefighters, they 
generally impose upon the employer a duty to “bargain collectively in good faith” 
over “wages, hours, and working conditions.” Since choosing a Section 207(k) 
exemption directly affects, at a minimum, “wages and hours,” an employer is 
likely required to bargain with a labor organization over the election of a Section 
207(k) exemption.23

THE OPERATION OF THE SECTION 207(K) EXEMPTION.
Two basic principles underlying the FLSA are important in understanding the 

operation of the Section 207(k) exemption:

1. The FLSA only requires the payment of overtime for hours which are 
worked which are defined as overtime under the FLSA (hereinafter 
referred to as “FLSA overtime”); and

2. The FLSA only requires that time and one-half be paid for “hours 
worked” in excess of the designated work period.

FLSA overtime is not necessarily overtime under a collective bargaining 
agreement, memorandum of understanding, or local personnel practice. For 
example, if a law enforcement employer selects a 28-day work period under the 
Section 207(k) exemption, FLSA overtime will not occur until after the employee 
has worked more than 171 hours in the work period. However, the same employer 
may well have a collective bargaining agreement, memorandum of understanding, 
or personnel practice that requires that employees be paid time and one-half for 
all time worked in excess of 40 hours in a workweek, or eight hours in a workday. 
While such time might be contractual overtime, it is not “FLSA overtime” until 
the time worked is in excess of 171 hours in the work period.

THE BEST WORK PERIODS FOR EMPLOYERS UNDER THE 
SECTION 207(K) EXEMPTION.

The general rule of thumb is that an employer should establish the longest 
possible work period into which the employee’s regular schedule evenly divides. 
For example, if an employee is working five eight-hour days followed by two days 
off, the employee’s work schedule is seven days in length. The employer would 
be best served by establishing the 28-day work period, the longest possible under 
the Section 207(k) exemption. If a fire department schedules employees to work a 
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schedule of one 24-hour day followed by two days off, an employee’s work sched-
ule is three days in length. With this work schedule, an employer wishing to take 
maximum advantage of the Section 207(k) exemption should establish the 27-day 
work period, the longest work period into which the three-day schedule evenly 
divides.

MULTIPLE WORK PERIODS UNDER THE SECTION 207(K) 
EXEMPTION.

On occasion, it may be advantageous for an employer to have more than one 
alternative work period under a Section 207(k) exemption. For example, in a large 
fire department, employees assigned to fire suppression duties may work a 24-
on/48-off shift, while employees responsible for fire education duties may work a 
traditional 5-on/2-off, eight-hour shift. Under Section 553.224(b) of the DOL’s 
regulations, specific authorization is given to an employer to have more than one 
alternative work period:

An employer may have one work period applicable to all employ-
ees, or different work periods for different employees or groups of 
employees. 

WHO IS A LAW ENFORCEMENT OFFICER FOR THE PURPOSES 
OF THE SECTION 207(K) EXEMPTION?

Section 553.211 of the DOL’s regulations provides a fairly concise defini-
tion of an employee engaged in law enforcement activities, as that term is used in 
Section 207(k) of the FLSA. Under Section 553.211, an employee qualifies as a 
law enforcement officer if the following three conditions are met:

1. The employee is a uniformed or plainclothes member of a “body of 
officers” who are empowered by state or local ordinance to enforce laws, 
and to prevent and detect crimes;

2. Who has the power of arrest; and

3. Who has either undergone, will undergo, or is undergoing on-the-job 
training pertinent to law enforcement duties. Such training would 
include but not necessarily be limited to physical training, self-defense 
instruction, firearm classes, instruction on the principles of civil 
and criminal law, instruction on investigative and law enforcement 
techniques, classes on community relations, medical aid, and ethics.24

As can be seen from the above definition, the exact job title of an employee is 
irrelevant to the question of whether or not the employee will be considered to be 
engaged in law enforcement activities under the FLSA. As such, employees who 
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are “probationary” or “trainees” may still be considered to be employees engaged 
in law enforcement functions even though they hold no permanent rank.

In Mills v. State of Maine, the Court considered whether state probation offi-
cers were engaged in law enforcement activities for purposes of Section 207(k). 
Finding that the officers were covered by the Section 207(k) exemption, the Court 
noted that the officers have arrest powers, were empowered to enforce laws, to 
maintain public peace and order, protect life and property, prevent and detect 
crimes, and had undergone training or instruction in law enforcement matters. 
The Court also found that the officers had the responsibility to investigate crimi-
nal cases and probation or parole violations, all of which played a part in prevent-
ing and detecting crimes and protecting life and property.25

In addition to the definitions provided by Section 553.211 of the regulations, 
the definition of employees engaged in law enforcement activities under Section 
207(k) of the FLSA itself also specifically includes “security personnel in cor-
rectional institutions.” In determining whether or not an employee qualifies as 
security personnel in a correctional institution, again it is the case that the precise 
job title given to the employee is irrelevant. Rather, under Section 553.211(f) of 
the regulations, if an employee has the “responsibility for controlling and main-
taining custody of inmates and of safeguarding them from other inmates or for 
supervising such functions,” and performs such work in “any government facility 
maintained as part of a penal system for the incarceration or detention of persons 
suspected or convicted of having breached the peace or committed some other 
crime,” the employee is considered to be security personnel in a correctional insti-
tution regardless of the job classification the employee holds.26

Since it is relatively easy to determine when an employee is engaging in law 
enforcement activities, it is perhaps better to list those employees who the DOL 
has indicated are not engaging in law enforcement activities. Such a list of employ-
ees would include at least those holding the following job classifications:

• Dispatchers.27

• Radio operators.

• Janitors, clerks, and stenographers employed at a law enforcement 
institution.

• Building inspectors.

• Health inspectors.

• Animal control personnel.

• Sanitarians.

• Civil traffic employees who direct vehicular and pedestrian traffic at 
specified intersections or other control points.
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• Civilian parking checkers.

• Public housing safety officers without arrest powers.28

• Wage and hour compliance officers.

• Equal employment opportunity compliance officers.

• Tax compliance officers.

• Building guards, whose primary duty is to protect the lives and 
properties of persons within the limited area of a building.

• College security guards.29

• Cooks in a correctional facility.

• Teaching personnel in a correctional facility.

• Psychological, medical, or paramedical service providers in a 
correctional institution.

WHO IS A FIRE PROTECTION EMPLOYEE FOR PURPOSES OF 
THE SECTION 207(K) EXEMPTION?

As is the case with the definition of employees engaged in law enforcement 
activities, the definition under the FLSA of employees engaged in fire protection 
activities is relatively clear. Under Section 553.210(a) of the DOL’s regulations, 
fire protection employees must meet these standards:

1. The employee must be employed by an organized fire department or 
fire protection district;

2. The employee must have been trained to the extent required by state 
statute or local ordinance;

3. The employee must have been trained and have the legal authority and 
responsibility to engage in the prevention, control, or extinguishment 
of fires of any type; and

4. The employee must actually perform activities which directly concern 
the prevention, control, or extinguishment of fires.30

Under Section 553.210(a) of the regulations, activities directly concerned 
with the prevention, control or extinguishment of fires specifically include inci-
dental non-firefighting functions such as housekeeping, equipment maintenance, 
lecturing, attending community fire drills, and inspecting homes and schools 
for fire hazards. As well, as was the case with the definitions under the FLSA of 
employees engaged in law enforcement services, the dispositive consideration will 
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be the actual duties performed by the employee, rather than the employee’s job 
title. The DOL has ruled that the term “any employee in fire protection activities” 
as used in Section 207(k) also specifically includes employees who work for public 
agencies charged with forest fire fighting responsibilities, and who are engaged 
in fire spotting, lookout activities, fighting fires on a fire line, fighting fires from 
an aircraft, or operating tank trucks, bulldozers, and tractors for the purposes of 
clearing fire breaks.

As is the case with law enforcement employees, it is perhaps easier to list those 
job classifications that the DOL has indicated it does not believe are included 
among the definitions of employees engaged in fire protection activities. As indi-
cated in Section 553.210(c) of the regulations, such classifications include but are 
not limited to the following:

• Dispatchers.31

• Alarm operators.

• Apparatus and equipment repair and maintenance workers.

• Clerks and stenographers employed within a fire department.

• Camp cooks.

As noted above, for a firefighter to be covered by the Section 207(k) exemp-
tion, the firefighter must be employed by a fire department or fire protection 
agency. In one case, a court refused to extend the Section 207(k) exemption to 
cover firefighters who provided firefighting services exclusively at a mental health 
facility. Critical in the Court’s evaluation of the case was the fact that the firefight-
ers were actually employees of the City’s Commission on Mental Health Services, 
not the City’s fire department.32

PARAMEDICS, EMERGENCY MEDICAL SERVICE, AND RESCUE 
EMPLOYEES.

By its terms, the Section 207(k) exemption does not apply to employees whose 
sole function is performing paramedic or emergency medical service (EMS) duties. 
Therefore, EMS personnel are owed overtime under the ordinary 40-hour work-
week standard unless their employer can prove that the EMS personnel should be 
treated as falling within the exemption for employees engaged in “fire protection 
activities.”33

The DOL’s regulations provide a four-part test to define fire protection activi-
ties, defining a firefighter as an employee: “(1) Who is employed by an organized 
fire department or fire protection district; (2) who has been trained to the extent 
required by State statute or local ordinance; (3) who has the legal authority and 
responsibility to engage in the prevention, control or extinguishment of a fire of 
any type; and (4) who performs activities which are required for, and directly 
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concerned with, the prevention, control or extinguishment of fires, including such 
incidental non-firefighting functions as housekeeping, equipment maintenance, 
lecturing, attending community fire drills and inspecting homes and schools for 
fire hazards.”34 Under this standard, employees who perform only EMS functions 
– that is, who have training and responsibilities for medical but not firefighting 
duties – do not meet this test and cannot be brought within the Section 207(k) 
exemption on the ground that they are firefighters.35 

In applying these tests, most courts found that EMS personnel do not meet 
the tests for the Section 207(k) exemption. Typical of these cases were the follow-
ing:

• The Court in Alex v. City of Chicago found that Chicago’s paramedics 
did not meet the tests for the Section 207(k) exemption. The Court, 
holding that both the “training” and “regularly dispatched” prongs of 
the DOL’s tests must be met, found that the paramedics in the Chicago 
Fire Department did not “perform and are not trained to perform 
‘rescue’ activities beyond a medical nature,” and were not “trained to 
free victims from ‘imminent rescue or harm by the most expeditious 
means,’” and as such were not engaged in eligible fire protection or law 
enforcement activities under Section 207(k).36

• In Vela v. City of Houston, the Court rejected the employer’s arguments 
that EMS personnel should be covered by the Section 207(k) exemption 
where only 17% of EMS dispatches were related to crimes, fires, and 
accidents.37

• In Spires v. Ben Hill County, the Court found the Section 207(k) 
exemption inapplicable where, at most, only 24% of EMS dispatches 
were sent to fire, police, or accident calls.38 

• In Christian v. City of Gladstone, Missouri, the Court rejected a claim for 
a Section 207(k) exemption where it found that the nonexempt time 
spent by EMS personnel responding to, returning from, or completing 
paperwork on medical calls or accidents other than car accidents, 
and time devoted to emergency medical training or study related to 
emergency medical services exceeded 20% of total work hours.39 

• In Doden v. Plainfield Fire District, the Court denied an employer the 
opportunity to claim a Section 207(k) exemption where paramedics 
were subject to discipline if they performed suppression or rescue 
services, were not allowed to treat fire victims until the victims had been 
evacuated from the vicinity of the fire, did not extricate victims from 
hazardous situations, and were only sent to fire or crime scenes when 
there was a report of an injury or a substantial likelihood of injury.40
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The law that eventually emerged was that, generally speaking, only “dual 
function” EMS personnel – those who also had firefighting duties – were eligible 
for the Section 207(k) exemption.41 However, in 1999, Congress added Section 
203(y) to the FLSA, directly aimed at EMS employees working in fire agencies. 
Section 203(y) provides:

‘Employee in fire protection activities’ means an employee, 
including a firefighter, paramedic, emergency medical techni-
cian, rescue worker, ambulance personnel, or hazardous materials 
worker, who – 

(1) is trained in fire suppression, has the legal authority and 
responsibility to engage in fire suppression, and is employed by 
a fire department of a municipality, county, fire district, or State; 
and 

(2) is engaged in the prevention, control, and extinguishment 
of fires or response to emergency situations where life, property, or 
the environment is at risk.42 

Immediately, the question arose as to whether the Section 207(k) exemption 
was available to EMS personnel who, though they had the authority to engage in 
fire suppression, never actually did so and instead merely responded to emergency 
medical calls. There is a serious split of opinion among the courts deciding the 
issue. Some have given an expansive reading to Section 203(y), and allow employ-
ers to claim the exemption even if the employee never actually responds to fires.43 
Other courts hold that for the Section 203(y) exemption to apply, EMS personnel 
must spend more than a de minimis amount of time actually engaged in suppres-
sion duties.44

After Section 203(y), there remained the question as to what to do with the 
DOL’s old EMS-related regulations, which the DOL never withdrew and which 
remain part of the DOL’s regulatory scheme. Prominent among those regulations 
were rules denying the Section 207(k) exemption to any employee who spent more 
than 20% of work time on non-fire suppression duties, and rules stating that 
an employee with both fire protection and law enforcement functions would be 
covered by the particular Section 207(k) exemption (i.e., law enforcement or fire 
protection) dealing with the type of work in which they spent the majority of their 
time. Though the matter is not without dispute, the trend in the courts is to find 
these regulations superseded by Section 203(y).45

Ambulance and rescue service employees who work for other than a fire pro-
tection or law enforcement agency do not fall under the neat definitions of either 
law enforcement or fire protection personnel used in the FLSA. Such employees 
are, however, specifically covered by Section 553.215 of the DOL’s regulations. 
Under the regulation, employees engaged in ambulance and rescue service are eli-
gible for the Section 207(k) exemption provided the following test is met:
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1. The employee’s activities must be “substantially related to firefighting or 
law enforcement activities,” in that

   a.The ambulance and rescue service employees received special  
     training in the rescue of fire and accident victims, including  
     firefighters injured in the performance of their duties; and

  b. The employees are regularly dispatched to the scenes of fires,  
    riots, natural disasters, and accidents.46
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EMPLOYEES COVERED BY THE FLSA.
Section 203(e) of the FLSA defines an “employee” as “any individual 

employed by an employer.” This seemingly simple definition poses a two-part 
question: (1) Is the individual “employed,” and (2) is the individual employed by 
an “employer,” as those terms are used by the FLSA.

Although it will often be self-evident that an individual is “employed,” debate 
does arise from time to time as to whether an individual is really an employee. 
An individual is “employed” if the employer “suffers or permits” him or her to 
work on the employer’s behalf.1 The label the employer gives to the individual 
– whether “independent contractor,” “volunteer,” “trainee,” or some other label – is 
irrelevant if it does not reflect the “economic reality” of the relationship.2 It does 
not even matter if the employer intended to create the employment relationship so 
long as the employer suffers or permits the individual to work.3

The following passage from a court’s opinion illustrates how courts attempt to 
pierce the labels given by employers in order to determine the “economic reality” 
of the relationship:

Simply because McGee has attempted to label the minors ‘train-
ees’ and the Shiloh Vocational Training Program has paid their wages 
since October 5, 1987, when the totality of the circumstances is con-
sidered, does not give credence to Defendant McGee’s contention that 
the words they use in designating these minors as ‘trainees’ employed 
by Shiloh Vocational Training Program are what Defendant McGee 
chose those words to mean. 

The minors are clearly dependent on Defendants’ business for 
their employment and are the class of person whom the Act is designed 
to protect. They are children doing adults’ work, and regardless of 
the label Defendants have attached to them, i.e., ‘trainees in Shiloh 
Vocational Training Program,’ they are manifestly being exploited by 
Defendants in this case whether or not they proclaim their purpose to 
be in furtherance of their religious beliefs. 

The shenanigans Defendants have engaged in throughout this 
action with the help of their attorneys is a shameless effort to con-
tinue their exploitation of children in a commercial enterprise despite 
the laws of this country, which have been well settled for decades, 
that oppressive child labor is not to be tolerated. If Defendants were 
allowed to prevail in their efforts to evade their statutory obligations 
not to employ oppressive child labor it would invite further mischie-
vous schemes by other employers to avoid the burdens of a civilized 
society.4

An employer may have “employees” under the FLSA even if it does not com-
pensate them. In a case decided four years after the enactment of the FLSA, a 
court decided that the redcaps who worked at Southern Railway passenger stations 
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were “employees” of the Railway, even though the Railway paid no compensation 
to them, reasoning: 

Services rendered by porters or redcaps are absolutely necessary 
to the proper operation of the railway station such as that at Raleigh, 
N.C. and such persons are properly considered employees of the 
company on whose premises they work and to whose general supervi-
sion and direction they are subject, even though their compensation 
is derived from gratuities or tips received from persons to whom they 
render assistance. The determinative factor is not the source of their 
compensation, but the fact that they render services which are neces-
sary to the proper running of the Railway’s station, that they are hired 
or selected by defendants and permitted by them to render these 
services, that they are subject to the general supervision and control 
of the Railway in rendering the services and that the Railway has the 
power to discharge them.5

OCCUPATIONS EXCLUDED FROM FLSA COVERAGE.
Furious lobbying over the years, beginning even before the FLSA was enacted 

in 1938, has left the Act riddled with holes in its coverage. The FLSA’s exemptions 
are found in Section 213 of the Act, and fall into two categories: (1) employees 
who are not covered by either the minimum wage or overtime provisions of the 
FLSA, and (2) employees who are covered by the minimum wage provisions but 
not the overtime requirements. One might find the logic behind these sometimes 
peculiar exemptions by examining the major campaign contributors of the day.

EMPLOYEES NOT COVERED BY THE MINIMUM WAGE AND/OR 
THE OVERTIME REQUIREMENTS OF THE FLSA.

The following categories of employees have been determined to not be covered 
by the minimum wage and/or the overtime requirements of the FLSA:

• Employees who work in a bona fide executive, administrative, or 
professional capacity, and certain computer employees. (See Chapter 
16).6

• Employees who work in amusement or recreational establishments, 
camps or religious or non-profit educational conference centers, if the 
employer either (1) does not operate for more than seven months in 
any calendar year, or (2) if during the previous calendar year, its average 
receipts for any six months of the year were not more than 33.33% of 
its average receipts for the other six months of the year. This exemption 
does not apply to private employers that provide services or facilities in 
a national park or a national forest, or on land in the National Wildlife 
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Refuge System, under a contract with the Secretary of the Interior or 
the Secretary of Agriculture.7

• Employees of a private amusement or recreational business located in 
a national park or national forest or on land in the National Wildlife 
Refuge System if the employee receives overtime for working in excess 
of 56 hours in a week.8

• Employees working in the fishing industry who are “employed in 
the catching, taking, propagating, harvesting, cultivating, or farming 
of any kind of fish, shellfish, crustacea, sponges, seaweeds, or other 
aquatic forms of animal and vegetable life, or in the first processing, 
canning or packing such marine products at sea as an incident to, or in 
conjunction with, such fishing operations, including the going to and 
returning from work and loading and unloading when performed by 
any such employee.”9

• Agricultural employees meeting any of the following tests: (1) If 
the employer did not use more than 500 man-days of agricultural 
labor during any calendar quarter of the previous calendar year; (2) 
if the employee is the parent, spouse, child, or other member of the 
employer’s immediate family; (3) if the employee works as a hand 
harvest laborer, is paid on a piece-rate basis in “an operation which has 
been, and is customarily and generally recognized as having been, paid 
on a piece rate basis in the region of employment,” commutes daily 
from his permanent residence to the farm, and has been employed in 
agriculture less than 13 weeks during the previous calendar year; (4) 
if the employee is 16 years of age or under and works on the same 
piece-rate basis on the same farm as the employee’s parent; or (5) if the 
employee is principally engaged in the range production of livestock.10 

• Learners, apprentices, messengers, students, and handicapped workers 
in special situations described by the Department of Labor.11

• Employees of weekly, semiweekly, or daily newspapers with a circulation 
of less than 4,000 where the major part of its circulation is within 
the county where the newspaper is published or within contiguous 
counties.12

• Switchboard operators “employed by an independently owned public 
telephone company which has not more than 750 stations.”13

• Employees working as seamen on American or non-American vessels.14

• Babysitters employed on a casual basis and domestic service employees 
who provide companionship services for individuals who, because of 
age or infirmity, are unable to care for themselves.15
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• Certain federal criminal investigators who are paid “availability pay.”16

• Motor carrier employees regulated by the federal Department of 
Transportation.17

• Rail carrier employees regulated by the federal Surface Transportation 
Board.18

• Employees of airlines regulated by the Railway Labor Act.19

• Outside buyers of poultry, eggs, cream, or milk, in their raw or natural 
state.20

• Announcers, news editors, or chief engineers employed by a radio 
or television station whose major studio is located (1) in a city of 
100,000 population or less, except where the city is part of a standard 
metropolitan statistical area which has a total population in excess of 
100,000; or (2) in a city of 25,000 population or less, which is part of 
a standard metropolitan statistical area but is at least 40 airline miles 
from the principal city in the area.21

• A salesman, partsman, or mechanic primarily engaged in selling or 
servicing automobiles, trucks, or farm implements, if working for a 
business that sells such vehicles or implements to ultimate purchasers, 
and salesmen primarily engaged in selling trailers, boats, or aircraft to 
ultimate purchasers.22

• Employees working as drivers or driver’s helpers making local deliveries 
who are paid based on trip rates or some other delivery payment plans, 
if approved by the DOL.23

• Agricultural employees involved with the operation or maintenance 
of ditches, canals, reservoirs, or waterways that are operated on a non-
profit or sharecrop basis and used exclusively for supply and storing of 
water, where at least 90% of the water was delivered for agricultural 
purposes during the previous year.24

• Employees who work in agriculture or in connection with the operation 
or maintenance of ditches, canals, reservoirs, or waterways, which are 
used for supply and storing of water for agricultural purposes.

• Employees who work both in agriculture and livestock auction 
operations.25

• Employees of country elevators.26

• Employees who process maple sap into sugar or syrup.27

• Employees who prepare and transport fruits or vegetables from the 
farm.28
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• Taxi drivers.29

• Employees of public safety agencies with less than five employees.30

• Employees working in domestic service in a household where they also 
reside.31

• Individuals employed with their spouse by a nonprofit educational 
institution to serve as parents of orphans or, under limited 
circumstances, non-orphaned children.32

• Employees of movie theaters.33

• Employees who work in planting or tending trees, cruising, surveying, 
or felling timber or in preparing or transporting logs or other forestry 
products to a mill or other transportation terminal, if the employer 
does not have more than eight employees performing those activities.34

AGRICULTURAL EMPLOYEES – AN OVERVIEW.
The FLSA contains a patchwork of full and partial exemptions covering some 

agricultural employees. As initially enacted, the FLSA completely exempted all 
agricultural employees from the minimum wage and overtime provisions of the 
Act.35 In 1966, Congress significantly scaled back the agricultural exemption, 
essentially limiting the complete exemption to small farmers and their family 
members. At the same time, Congress created a partial exemption for broad cate-
gories of agricultural employees, which exempted them from the overtime require-
ments but still required that they be paid the minimum wage.

A necessary starting point to understand the FLSA’s agricultural exemptions 
is the Act’s definition of “agriculture”:

‘Agriculture’ includes farming in all its branches and among other 
things includes the cultivation and tillage of the soil, dairying, the 
production, cultivation, growing, and harvesting of any agricultural or 
horticultural commodities (including commodities defined as agricul-
tural commodities in section 1141j(g) of Title 12), the raising of live-
stock, bees, fur-bearing animals, or poultry, and any practices (includ-
ing any forestry or lumbering operations) performed by a farmer or on 
a farm as incident to or in conjunction with such farming operations, 
including preparation for market, delivery to storage or to market or 
to carriers for transportation to market.36

Much of the debate about the definition of “agriculture” has centered on 
the phrase “as incident to or in conjunction with such farming operations.” The 
Supreme Court first addressed the issue in 1949 and decided that “agriculture” 
had a primary meaning of farming, but also a broader meaning:
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Whether a particular type of activity is agricultural depends, in 
large measure, upon the way in which that activity is organized in 
a particular society * * * The question is whether the activity in the 
particular case is carried on as part of the agricultural function or is 
separately organized as an independent productive activity * * * As 
can be readily seen, this definition [of agriculture] has two distinct 
branches. First, there is the primary meaning. Agriculture includes 
farming in all its branches. Certain specific practices such as cultiva-
tion and tillage of the soil, dairying, etc., are listed as being included 
in this primary meaning. Second, there is the broader meaning. Agri-
culture is defined to include things other than farming * * * whether 
or not themselves farming practices, which are performed either by 
a farmer or on a farm, incidentally to or in conjunction with such 
farming operations.37

A good example of these principles can be found in the Supreme Court’s 
opinion in Maneja v. Waialua Agricultural Co. The Court in that case held that 
employees in a farm’s railroad and repair shop were exempt. However, the Court 
found that employees working at a separate processing plant were non-exempt. 
The Court emphasized both the “necessity of integrating carriage and repair with 
Waialua’s main operation,” as well as the arbitrary competitive advantage that the 
enterprise would enjoy over competing sugar processors if the exemption extended 
to the processing plant.38 

Over the years, the Supreme Court and lower courts have continued to define 
the activities that are related to agriculture but do not directly involve farming:
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Within The Definition Of 
“Agriculture”

Outside The Definition Of 
“Agriculture”

Employees who prepared meals for sugar 
cane workers.39

Employees of a water supply company 
cooperatively owned by a group of farm-
ers whose work was not incidental to 
farming because it was self-contained 
and separated from the farming activi-
ties.40

Aerial spraying operations performed for 
a farm.41

Boiler room operators at a farm, where a 
non-agricultural employer paid for part 
of the steam generated by the boilers.42

Employees performing off-farm helicop-
ter preparation activities, which were 
incidental to their primary agricultural 
tasks of assisting farmers in cultivating 
soil.43

Mechanics performing maintenance on 
farm equipment.44

Drivers who transported farm workers to 
the fields for harvesting.45

Employees who worked as “chicken 
catchers” and drove the chickens to a 
processing plant.46

Employees working for a corporation 
whose sole function was to lease land 
to another corporation for agriculture. 
Both companies were owned by a family 
business.47

Employees of a greenhouse operator who 
bought and resold plants without doing 
significant agricultural work.48

A “sow farm technician” whose job 
involved care, management, and artifi-
cial insemination of animals.49

Employees who delivered and disposed 
of dairy products.50

An independent contractor who per-
formed delivery and repair services for a 
farm cooperative.51

Employees who processed fruits and veg-
etables from their natural state.52

Though the FLSA either completely or partially exempts most agricultural 
workers, they may still be covered by state wage and hour laws. Since the FLSA 
only sets the country’s “minimums” for acceptable wage and hour practices, an 
employer must comply with any state wage and hour laws that mandate the pay-
ment of overtime or the minimum wage to agricultural employees.53
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AGRICULTURAL EMPLOYEES – THE SPECIFIC EXEMPTIONS.
Under Section 213(a)(6), agricultural employees who meet any of the follow-

ing five conditions are completely exempted from the FLSA’s overtime and mini-
mum wage provisions:

• The employer did not use more than 500 “man days” of agricultural 
labor during any calendar quarter of the previous calendar year.54 
A “man day” is a day during which an employee performs any 
agricultural labor for one hour or more.55 Five hundred “man days” 
is approximately seven employees who work full-time in a calendar 
quarter.56

• The employee is the parent, spouse, child, or other member of the 
employer’s immediate family. Together with the exemption described 
in the last paragraph, this exemption is often called the agricultural 
“family business” exception.57

• The employee (1) works as a hand-harvest laborer and is paid on a 
piece-rate basis in an operation which is generally recognized as being 
paid on a piece-rate basis in the region; (2) commutes daily from his 
home to the farm where he works; and (3) has worked in agriculture 
less than 13 weeks during the previous calendar year.

• The employee (1) is 16 years of age or under and works as a hand-
harvest laborer, is paid on a piece-rate basis in an operation which is 
generally recognized as being paid on a piece-rate basis in the region; 
(2) works on the same farm as his parent or guardian; and (3) is paid at 
the same piece rate as employees over age 16 are paid on the same farm.

• The employee is principally engaged in the range production of 
livestock.

Section 213(b) contains a series of partial exemptions from the FLSA for agri-
cultural employees. These partial exemptions require that the employees be paid 
the minimum wage but not overtime. The types of employees covered by these 
partial exemptions include the following:

• Agricultural employees involved with the operation or maintenance 
of ditches, canals, reservoirs, or waterways that are operated on a non-
profit or sharecrop basis and used exclusively for supply and storing 
of water, where at least 90% of the water was ultimately delivered 
for agricultural purposes during the previous calendar year.58 If the 
employer is a water district where nearly half of the district’s customers 
use their water for shrubbery and lawns, the employer is not entitled to 
the exemption.59
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• Agricultural employees who work for a farmer and also work in 
connection with livestock auction operations in which the farmer 
is engaged as an adjunct to raising livestock, if the employees (A) 
primarily work in agriculture for the farmer, and (B) are paid for their 
work in connection with the livestock auction operations at not less 
than the minimum wage.60

• Employees working at “country elevators,” including those that sell 
products and services used to operate a farm, if no more than five 
employees work for the employer.61

• Employees who process maple sap into sugar (other than refined sugar) 
or syrup.62

• Employees who transport and prepare for transport fruits or vegetables 
from the farm to a place of harvesting, first processing, or first 
marketing within the same state.63

THE “MOTOR CARRIER” EXEMPTION.
One of the most significant exceptions to the FLSA’s overtime provisions is 

found in Section 213(b)(1), which exempts “any employee with respect to whom 
the Secretary of Transportation has power to establish qualifications and maxi-
mum hours of service.” This provision is usually referred to as the “motor carrier 
exemption” since it applies to trucking companies and other motor carriers that 
transport goods or property in interstate commerce.64 Section 213(b)(2) creates a 
similar exemption for employees of railroads.65

The Section 213(b)(1) exemption is an odd one in the sense that it depends 
both upon the nature of the employer’s operations – i.e., whether the employer is 
a motor carrier engaged in interstate commerce – and also upon the type of work 
performed by the employee.66

MOTOR CARRIERS AND INTERSTATE COMMERCE.
Quite early in the history of the FLSA, the Supreme Court addressed how 

little interstate commerce a motor carrier could engage in and still be entitled to 
the exemption. In a 1947 case, the Court applied the exemption to all drivers and 
mechanics of a small company, even though its interstate transport services were 
less than four percent of its total work. The Court reasoned that the company’s 
interstate routes were assigned indiscriminately among all drivers, and so all of the 
drivers were eligible to receive an interstate route at some point in a year.67

As later explained by a federal court of appeals, “whether transportation is 
interstate or intrastate is determined by the essential character of the commerce, 
manifested by the shipper’s fixed and persisting transportation intent at the time 
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of the shipment.”68 In other words, courts examine the original intended destina-
tion of the shipment – if that intent involves crossing state lines, then all legs of 
the journey occur in interstate commerce.69

Over the years, courts have given a broad reading to the definition of “inter-
state commerce,” and thus the Section 213(b)(1) exemption has grown. Courts 
have held, for example, that even if a motor carrier’s transportation does not cross 
state lines, the interstate commerce requirement is satisfied if the goods trans-
ported within one state are involved in a “practical continuity of movement in the 
flow of interstate commerce.”70 For example, goods ordered from out of state for 
specific customers or in anticipation of customer needs will meet this definition.71

Following these dictates, courts have found the following motor carriers to be 
involved in interstate commerce:

• Drivers who delivered beverages from out-of-state suppliers but 
performed all of their work in New York where they also collected 
recyclable containers that were processed and sold to out-of-state 
recyclers.72

• Bread truck drivers whose pickup and delivery routes were entirely in 
Illinois, but who used trays that were subsequently shuttled across state 
lines back and forth to Indiana.73

• Truck drivers who transported wine from a Chicago warehouse to 
Illinois stores where the wine was delivered to the warehouse from 
other states and countries, the distributor-employer controlled the wine 
on its entire journey, no alterations were made to the wine during the 
journey, and most of the wine stayed in the warehouse only briefly 
because it was shipped based on specific orders or estimates of customer 
demand.74

• Truck drivers who did not make any interstate trips during the relevant 
period and were never informed that they could be expected to do so, 
but whose employer solicited interstate business.75

• Ambulance drivers who drove patients entirely in-state, but who 
transported the patients to airports after which the patients engaged in 
interstate travel.76

• Newspaper delivery drivers, where the newspapers contained 
advertisements for out-of-state businesses.77

• Bus drivers in New Jersey who worked for a bus company that 
participated in a ticketing arrangement which allowed individuals to use 
the same bus pass for a ride on another carrier’s interstate bus traveling 
to New York.78

• Lumber inspectors who traveled and carried tools between states.79
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Though employees of motor carriers may be exempt from the FLSA, the 
FLSA’s exemption does not “preempt” local wage and hour laws, which can still 
apply to such employees.80

THE EMPLOYEES COVERED BY THE MOTOR CARRIER 
EXEMPTION.

Only certain types of employees are covered by the motor carrier exemption. 
The DOL’s regulations state that the exemption applies to “drivers, driver’s help-
ers, loaders, and mechanics” whose work “directly affect[s] the safety of opera-
tion of motor vehicles in the transportation on the public highways of passengers 
or property in interstate or foreign commerce within the meaning of the Motor 
Carrier Act.”81 The key element of this definition often is whether the employee’s 
activities “directly affect the safety of operation of motor vehicles on the public 
highways.”82

Often, the distinctions are fine ones. For example, courts have applied the 
Section 213(b)(1) exemption to employees whose duties include loading and 
unloading motor vehicles “so that they may be safely operated on the highways 
of the country.”83 Similarly, a court found exempt driver-helpers who worked on 
trucks and performed functions relating to the vehicle’s safety, such as loading and 
unloading cases of bottles and helping to direct the trucks onto crowded high-
ways.84 Even a minor involvement in interstate commerce as a regular part of the 
employee’s duties will establish the exemption.85 However, the mere handling of 
freight before or after loading, or even the placing of items on a truck if the work 
is a trivial or occasional part of the employee’s job, is not enough.86

Applying these standards, courts have reached the following decisions with 
respect to whether motor carrier employees are engaged in the safety-related activi-
ties required for the exemption:
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Employees Exempt Because They Perform 
Safety-Related Duties

Non-Exempt Employees

Truck drivers or loaders.87 Ambulance drivers, who are expressly exempt 
from the Department of Transportation’s regu-
lations.88

Bus drivers, where the drivers were occasion-
ally required to drive on interstate charters, or 
whose airport-to-seaport routes shared a “prac-
tical continuity of movement” with interstate 
travel.89

School bus drivers, who are expressly exempt 
from the Department of Transportation’s regu-
lations,79 unless the drivers make interstate 
trips other than home/school routes.90

Driver’s helpers, such as armed guards on 
armored trucks.91

Retail store managers driving for a non-carrier 
employer who deposited checks in a local bank 
and delivered mail to a local post office.92

A lead man in the shipping and receiv-
ing department for a wholesale florist who 
occasionally served as a driver on interstate 
routes.93

An employee who retrieved compressors from 
the employer’s warehouse and returned com-
pressor cores to the warehouse, even though 
some of the compressors crossed state lines.94

Instructors in a career school for long-haul 
truck drivers.95

A race car body fabricator whose use of chocks 
to secure race cars to a trailer was de minimis 
safety work.96

An employee who performed the work of a 
mechanic by checking tire pressure and put-
ting tires on trucks.97

Drivers who only operate “non-commercial” 
motor vehicles weighing 10,000 pounds or 
less.98

Truck dispatchers.99 Truck loaders who provide physical labor only 
and simply follow the instructions of a supervi-
sor without exercising any discretion as to the 
placement of items.100

 “DOMESTIC SERVICE” EMPLOYEES EXEMPTION.
Section 213(b)(21) of the FLSA exempts from the Act’s overtime require-

ments “any employee who is employed in domestic service in a household and 
who resides in such household.” Section 552.3 of the DOL’s regulations defines 
“domestic service employment” as “services of a household nature performed by 
an employee in or about a private home.” Thus, employees who otherwise might 
qualify for the exemption by the nature of their jobs but who do not work in “pri-
vate homes” are not covered by the exemption.101

The idea behind the domestic service exemption is that the employees are per-
forming work that would “by tradition and necessity” be done “in every household 
in the United States” by members of the family. In other words, “these are persons 
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Act’s overtime 
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paid to do chores that are normally carried out in most homes by the family mem-
bers themselves, without formal pay.”102 Domestic work includes tasks such as 
washing clothes, ironing, cooking, setting the table, washing dishes, driving and 
gardening.103

For a home to be a “private home,” there must be a “separate and distinct 
dwelling maintained by an individual or a family,” whether in a single-family 
house, an apartment building, condominium, or hotel. Employees who work in 
“rooming or boarding houses” are not considered domestic service employees 
working at private homes. Similarly, employees working for a business conducted 
in a home (such as a real estate agent, doctor’s, dentist’s, or lawyer’s office) are not 
domestic service employees covered by the exemption.104

Assisted-living or rehabilitation group homes pose difficult questions as to 
whether they constitute “private homes” subject to the exemption. In such cases, 
factors such as the size of the home,105 whether the entity running the home 
retains decision-making authority as to who will live there,106 whether the entity 
running the home is an arm of the government,107 whether the group home has 
access to individual living areas by retaining keys,108 the source of funding for the 
overall entity,109 and the ownership of the furniture in the living area110 may play 
an important part in deciding whether a residence is a “private home” within the 
meaning of Section 213(b)(21).

Another key element of the Section 213(b)(21) exemption is that an employee 
must “reside” in the private home to qualify for the exemption. The exemption 
does not apply where the employee works only temporarily for any one family 
or household, “since that employee would not be ‘residing’ on the premises of 
such family or household.”111 Though there is no bright-line test as to when an 
employee is working “temporarily” for a family, courts have held that employees 
who expect to remain with a particular family no more than nine to ten months 
are considered to be working “temporarily.”112 

PROVIDERS OF COMPANIONSHIP SERVICES AND BABYSITTERS 
EXEMPTION.

Section 213(a)(15) of the FLSA excludes from both its minimum wage and 
overtime provisions those who provide “companionship services” and babysitters. 
As worded in the FLSA, those who are not covered include employees:

[E]mployed on a casual basis in domestic service employment to 
provide babysitting services or any employee employed in domestic 
service employment to provide companionship services for individuals 
who (because of age or infirmity) are unable to care for themselves (as 
such terms are defined and delimited by regulations of the DOL).

The definition of “domestic service employment” discussed above also applies 
to this exemption. Therefore, the same question of what constitutes a “private 
home” can arise. Factors in determining whether it is a private home in compan-

An employee must 
“reside” in the 

private home to 
qualify for the 

exemption.
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ionship cases include: (1) Where the client lived before receiving services; (2) who 
owns the living unit; (3) who manages and maintains the residence; (4) whether 
the client would be allowed to live in the unit if the client was not contracting 
with the provider; (5) the difference in cost between the cost of services and the 
total cost of maintaining the living unit; and (6) whether the service provider uses 
any part of the residence for its own business purposes.113 In one case, develop-
mentally disabled persons lived in apartments as part of a government program 
that allowed them to live in the community rather than in institutions, and these 
were not considered “private homes.”114

The DOL’s regulations define “companionship services” as services that 
“provide fellowship, care, and protection for a person who, because of advanced 
age or physical or mental infirmity, cannot care for his or her own needs.” 
Companionship services may include household work related to the care of a cli-
ent, such as meal preparation, bed-making, laundry, and other similar services.115 
General household work that is unrelated to the care of the client, such as general 
cleaning, may not exceed 20 percent of the total weekly hours worked.116

“Companionship services” do not include services which must be performed 
by trained personnel, such as a registered or practical nurse.117 A good deal of 
debate has centered on whether care provided by nursing assistants or home health 
aides “must be performed by trained personnel.” Thus far, courts have found that 
the work of such employees need not necessarily be performed by trained individu-
als, and that the employees are exempt under Section 213(a)(15).118 For example, 
in one case a home health aide was required, among other tasks, to observe, 
report, and document a patient’s status; read and record temperature, pulse, 
and respiration; maintain a clean, safe, and healthy environment; and recognize 
emergencies and demonstrate a knowledge of emergency procedures. Because the 
employee only received 75 hours of training, a court concluded that the employee 
was not within the definition of “trained personnel,” and thus was ineligible for 
overtime.119 Similarly, a wife serving as a state-paid caregiver to her husband was 
exempt, even though she provided him with medication, bathed him, and per-
formed other tasks a nurse might perform.120

The employee need not necessarily be employed by the recipient of the services 
for the companionship exemption to apply. Thus, an employee who works for a 
home care agency providing companionship services can still be exempt.121

AMUSEMENT AND RECREATIONAL ESTABLISHMENTS 
EXEMPTION.

Under Section 213(a)(3), the minimum wage and overtime provisions of the 
FLSA do not apply to “any employee employed by an establishment which is an 
amusement or recreational establishment, organized camp, or religious or non-
profit educational conference center.” Either of two conditions is required for the 
exemption: (1) The business does not operate for more than seven months in any 
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calendar year, or (2) the average receipts of the business for any six months during 
the previous calendar year were not more than 33.33% of its average receipts for 
the other six months of the year.122

The Section 213(a)(3) exemption applies based upon the employer’s opera-
tions, not the nature of the employee’s work.123 Thus, even if the employee’s activ-
ities are not related to “amusement or recreation,” the employee is exempt from 
the FLSA if the employer meets one of the two tests.124 The exemption applies to 
operations such as county fairs,125 even if the fairgrounds lease their operations to 
other entities for a large portion of the time.126

A wide variety of establishments potentially qualify for the “amusement or 
recreation” exemption, including:

• Camps.127

• Professional sports teams.128

• Golf courses.129

• Marinas.130

• Shooting ranges.131

• Performing arts theaters.132 

• Swimming pool facilities in hotels and residential buildings.133

• The committee that oversaw the Atlanta Olympic Games.134

In one case, a jury found that the exemption did not apply to a greyhound 
dog racing track because it did not meet the seasonal requirement. The winter and 
summer races were operated by two separate companies, but a jury found that they 
were actually one “establishment” because of common control and intermingling 
of funds. As a result, the single establishment was considered a year-round busi-
ness.135

There is a bit of debate as to whether the employer’s facilities must be open to 
the public. The DOL has steadfastly taken the position that the exemption was 
intended only for recreational facilities open to the public.136 By contrast, at least 
one court has concluded that the crucial issue is whether the business is truly sea-
sonal in nature.137

There is a distinction under Section 213(a)(3) between employers who provide 
recreational services and those who sell goods used in recreation. While service pro-
viders are potentially covered by the exemption, retailers of goods are not, even if 
the goods are used solely in recreational activities. Thus, businesses ranging from 
sporting goods stores to fireworks stands are not covered by the exemption.138

An interesting case involving an employer’s attempt to claim the Section 
213(a)(3) exemption involved the Cincinnati Reds baseball team. Since the Reds 
operate on a year-round basis, the team claimed it was entitled to the exemp-
tion on the grounds that its receipts for a six-month period during the previous 
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calendar year were not more than 33.33% of its average receipts for the other six 
months of the year. In so arguing, the Reds focused on the particular accounting 
system it used.

Under the cash method of accounting, a company records money as income 
the moment it is received. This method is simple, but may not accurately reflect 
the nature of the business if customers pay for products or services in advance. 
On the other hand, the accrual method of accounting does not record money as 
income until the underlying obligation (e.g., delivery of the product, performance 
of the service) has taken place. Like many businesses, the Reds used the accrual 
system. Since the services delivered by the Reds occurred during the baseball sea-
son, the Reds argued that its seasonal receipts justified application of the Section 
213(a)(3) exemption.

The Court in this case was sympathetic but unconvinced:

There is no question that the accrual method best reflects the 
nature of the income accruing to the Cincinnati Reds, but the plain 
language of the statute does not refer to ‘income.’ If Congress had 
wanted the operation of §213(a)(3)(B) to hinge upon the method of 
accounting used by an establishment or on the income accruing to 
that establishment, then it should have chosen appropriate statutory 
language. There is no applicable legislative history on this issue, but 
even if there were, we could not look to the legislative history to con-
travene the clear and unambiguous language of the statute.139

VEHICLE, BOAT, TRAILER & AIRCRAFT SALES EXEMPTION.
Section 213(b)(10) of the FLSA exempts from the overtime provisions of 

the FLSA “any salesman…primarily engaged in selling…automobiles, trucks, or 
farm implements, if he is employed by a nonmanufacturing establishment pri-
marily engaged in the business of selling such vehicles or implements to ultimate 
purchasers.” The same exemption applies to a “partsman” or mechanic primarily 
engaged in servicing the vehicles or implements.140 The exemption also applies 
to “any salesman primarily engaged in selling trailers, boats, or aircraft, if he is 
employed by a nonmanufacturing establishment primarily engaged in the business 
of selling trailers, boats, or aircraft to ultimate purchasers.”

To be covered by the exemption, the employee must be engaged in “sell-
ing” and not manufacturing. As explained in Section 779.372(c)(1) of the DOL’s 
regulations, a salesman is “primarily engaged in making sales or obtaining orders 
or contracts for sale of the vehicles or farm implements which the establishment 
is primarily engaged in selling.” “Primarily engaged” means that over half of the 
establishment’s annual dollar volume of sales made or business done comes from 
the sale of the vehicles.141 Under this definition, work performed in conjunction 
with the employee’s own sales, such as incidental deliveries and collections, is 
included for purposes of the exemption.142
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A “partsman” is an employee who is “primarily engaged in requisitioning, 
stocking, and dispensing parts.” Over 50 percent of the employee’s time must be 
spent selling or servicing the vehicles.143

A “mechanic” is an employee who is “primarily engaged in doing mechani-
cal work…in the servicing of an automobile, trailer, truck, farm implement, or 
aircraft for its use and operation as such.” The employee is not a mechanic if he 
primarily performs work such as washing, cleaning, painting, polishing, chang-
ing tires, installing seat covers, dispatching, lubricating, or other non-mechanical 
work.144

Finance managers who work for automobile dealerships are not covered by the 
exemption because they are not engaged in the sale of vehicles, even though they 
may be responsible for trying to sell warranties.145

FISHERIES EMPLOYEES AND SEAMEN EXEMPTION.
Section 213(b)(6) exempts from the overtime requirements of the FLSA 

individuals employed as “seamen.” The FLSA itself does not define what a “sea-
man” is, leading to a number of seemingly contradictory opinions from courts. 
For example, one court has held that “barge tenders” were seamen, reasoning that 
their services were of a “marine character” and essential to navigation.146 Six years 
later, the same court held that “industrial workers” on a barge designed to dredge 
shell material from the ocean floor were not seamen even though they performed 
some maritime work, concluding that their work was primarily industrial in 
nature.147

Compounding the problem is that the definition of “seaman” in the FLSA 
may be different than the definition of “seaman” used in other federal statutes.148 
The Seventh Circuit has simplified the question by deciding that an employee 
who enjoys the benefits of maritime law as a “seaman” under another statute, such 
as the Jones Act, is subject to a presumption that he is also a “seaman” under the 
FLSA. Accordingly, the Court held that workers on a riverboat casino which was 
moored 90% of the time were exempt under the FLSA because they performed 
the duties of a ship’s operating crew.149

Section 783.31 of the DOL’s regulations provides some guidance in the area, 
indicating that a seaman “performs, as a master or subject to the authority, direc-
tion and control of the master aboard a vessel, service which is rendered primar-
ily as an aid in the operation of a vessel as a means of transportation.”150 Thus, 
whether an employee is a seaman depends upon the character of the work, not 
on what the employer calls the work or where it is performed. A “seaman” is a 
member of the crew who is responsible for the safe and efficient operation of the 
ship, but can have a variety of duties such as general cleaning and maintenance of 
the ship, engineering, and monitoring passenger safety.151 Even a crew on a ship 
that is moored most of the time can still qualify for the exemption.152 When an 
employee performs both seaman’s work and non-seaman’s work, he is a seaman 
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unless his non-seaman’s work amounts to more than 20 percent of his time during 
the workweek.153

Section 213(a)(5) exempts from both the minimum wage and overtime provi-
sions of the FLSA certain employees working in the fisheries industry:

Any employee employed in the catching, taking, propagating, 
harvesting, cultivating, or farming of any kind of fish…or other 
aquatic forms of animal and vegetable life, or in the first processing, 
canning or packing such marine products at sea as an incident to, or 
in conjunction with, such fishing operations.

The DOL defines the fisheries exemption fairly expansively, finding that it 
applies to all employees who perform some function that is essential to the opera-
tion even if they do not participate in the acts that are performed on the marine 
products.154 Under this rationale, a housekeeper on a fish-processing boat is 
exempt from the FLSA’s coverage under Section 213(a)(5).155

The DOL has interpreted the statute as having four requirements: (a) 
Employment in first processing, canning or packing operations; (b) those opera-
tions are performed as an incident to, or in conjunction with, fishing operations; 
(c) those operations are performed on the specified marine product; and (d) those 
operations are performed at sea.156 From time to time, questions have arisen as to 
what the phrase “first processing” means in the context of Section 213(a)(5) and, 
consequently, what “subsequent” processing does not qualify for the exemption. 
The regulations define “first processing” as the “first operation or series of con-
tinuous operations” that change a marine product from its natural state.157 Under 
this definition, the employees on modern fish processing vessels are exempt from 
the FLSA’s coverage.158

While the general rule is that state wage and hour laws can provide more ben-
efits than the FLSA, there is an exception with respect to fisheries employees and 
seamen. Depending upon where the employee works on the ocean, the exemption 
in Section 213(a)(5) may “preempt” or prohibit state wage and hour laws from 
applying to the employee. If the employee works purely on the high seas without 
significant ties to any particular state, Section 213(a)(5) will prevent the applica-
tion of state wage and hour laws to the employee.159 If, however, the employee 
works in the coastal waters of a particular state, or if the employer recruits and 
hires employees from a particular state, Section 213(a)(5) will not prohibit a state 
from applying its minimum wage and overtime laws to the employees.160

SKI AREAS AND OTHER RECREATIONAL FACILITIES ON 
PUBLIC LAND EXEMPTION.

One of the more unusual exemptions from the overtime provisions of the 
FLSA is Section 213(b)(29), which creates a partial exemption for “any employee 
of an amusement or recreational establishment located in a national park or 
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national forest or on land in the National Wildlife Refuge System” if two condi-
tions are met:

1. The employee works for a private entity that provides services or 
facilities in a national park or national forest, or on land in the National 
Wildlife Refuge System, under a contract with the Secretary of the 
Interior or the Secretary of Agriculture, and 

2. The employee receives time and a half compensation for work in excess 
of 56 hours in any workweek.

To be eligible for the Section 213(b)(29) exemption, the employer need not 
solely provide “amusement or recreational” services, so long as amusement or rec-
reational services are a substantial part of the employer’s business. For example, the 
fact that a ski area has restaurants and shops will not disqualify it from the exemp-
tion.161

The Section 213(b)(29) exemption is a partial one in the sense that it only 
applies to employers who actually pay their employees overtime when they work 
more than 56 hours per week. If the employer fails this test, it must compensate 
employees at the overtime rate for all hours worked over 40 in a workweek.
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THE GENERAL WAYS EMPLOYERS FALL WITHIN THE FLSA’S 
COVERAGE.

There are three ways of establishing that an employer is covered by the FLSA. 
The first, often referred to as “traditional” or “individual” coverage, deals with the 
employee’s job duties.1 The second, referred to as “enterprise” coverage, focuses a 
bit more on the employer’s operations. Third, state and local governments auto-
matically fall under the FLSA’s coverage.2 Under all three methods, courts resolve 
all doubts in favor of application of the FLSA covering an employer’s operations.

INDIVIDUAL OR TRADITIONAL COVERAGE UNDER THE FLSA.
Under “individual” or “traditional” coverage, an individual is covered by the 

FLSA if he has either “engaged in commerce or in the production of goods for 
commerce.”3 To be engaged in commerce, a “substantial part” of the employee’s 
work must be related to interstate commerce.4 In other words, the work must be 
related to the movement of persons or things (including intangibles such as infor-
mation and intelligence) between states.5 Under this test, the question “is not 
whether the employee’s activities affect or indirectly relate to interstate commerce 
but whether they are actually in or so closely related to the movement of the com-
merce as to be a part of it.”6

It may be surprising to learn how little is needed to qualify as “engaged in 
commerce.” For example, a court found that an employee who received between 
11 and 23 shipments from across state lines each month was engaged in com-
merce, despite spending only one-half hour per week on those tasks.7 However, 
there are some limits. For example, a doctor’s assistant who made 29 calls or faxes 
to other states during her employment did not engage in commerce.8 On the other 
hand, an employee who regularly makes out-of-state phone calls is engaged in 
commerce.9

Although it does not take much to be engaged in interstate commerce, courts 
have recognized that some activities are “purely local” in nature. Once goods reach 
their local destinations in the hands of ultimate consumers, they lose their inter-
state character. For example, employees are not engaged in interstate commerce 
merely because they purchase, deliver, or use goods locally that had previously 
traveled in interstate commerce.10 However, they may be engaged in interstate 
commerce if the goods are purchased or ordered from out-of-state locations.11 The 
employees also may be engaged in interstate commerce if they are involved in dis-
tributing or selling goods upstream – that is, before the goods reach the ultimate 
consumer.12 This is true unless the flow of interstate commerce is interrupted by 
intrastate processing of goods, such as mixing of concrete, blending of coffee, pas-
teurizing of milk, and creating dental prosthetics.13 The “local” exception has also 
been applied to people: An employee is not engaged in interstate commerce even 
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though he or she sometimes provides services or intrastate transportation to out-of-
state residents.14

The other avenue for individual coverage is for employees who are engaged in 
the production of goods for commerce. Courts have concluded that guards at pro-
duction facilities met this test because their work was essential to the production 
process.15 Even more broadly, the Supreme Court held that employees performing 
maintenance and custodial services for common areas of buildings in which space 
was rented to tenants engaged in producing goods were themselves engaged in 
“production” covered by the FLSA.16 Similarly, courts have found that employees 
performing security services at movie filming sites are engaged in “production.”17

ENTERPRISE COVERAGE UNDER THE FLSA.
The 1961 amendments to the FLSA added “enterprise” coverage to the FLSA 

in Sections 203(r) and 203(s), significantly broadening the number of employees 
covered by the FLSA. Under “enterprise” liability, the employee does not herself 
need to be involved in an activity that affects interstate commerce.18 Rather, 
if an enterprise’s annual gross volume of sales made or business done is at least 
$500,000, all non-exempt employees are covered under the FLSA if at least two 
employees are (1) engaged in commerce; (2) engaged in the production of goods 
for commerce; or (3) engaged in handling, selling, or otherwise working on goods 
or materials that have been moved in or produced for commerce.19 Non-profit 
organizations generally do not qualify as “enterprises,”20 except for those explicitly 
named in the definition of “enterprise” such as certain hospitals, institutions for 
the ill or elderly, and schools,21 or non-profits that engage in commercial activi-
ties.22

As with most FLSA coverage questions, courts are very careful about exempt-
ing employees, and thus freely hold that employers are engaged in interstate com-
merce. As the Supreme Court put it, courts should assume that federal law was 
intended to apply to the farthest reaches of interstate commerce.23 Sample rulings 
finding employers to be engaged in interstate commerce include:

• The employer of a meat cutter whose products only “indirectly” made 
their way into interstate commerce.24

• The employer of crew members who installed pinsetter machines in 
bowling alleys and had to cross state lines to perform their work.25

• The employer of workers at a parking lot adjacent to the Atlanta 
airport.26

• A fraternal organization operating a home to care for sick and aged 
residents, where employees used goods and materials that had traveled 
in interstate commerce to prepare and serve food to residents, wash 
laundry, clean the home, and perform maintenance tasks.27
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• Ambulance drivers who transported victims of accidents on public 
highways within one state.28

• Restaurant employees who regularly handled materials that had been 
purchased from local distributors but had previously traveled in 
interstate commerce.29

This last example illustrates one aspect of enterprise coverage that is broader 
than individual coverage. Buying or using goods locally that previously traveled 
in interstate commerce is generally not enough for individual coverage. Enterprise 
coverage is different because it applies to employees “handling, selling, or oth-
erwise working on goods or materials that have been moved in or produced for 
commerce.”30 Some courts, however, have not recognized this distinction.31

Despite the ease with which an employer will be found to engage in interstate 
commerce, an employee must still present some evidence to prove FLSA cover-
age.32 Merely because the employer has credit cards or bank accounts with com-
panies that have out-of-state headquarters, has a website that can be accessed by 
out-of-state individuals, and makes a few out-of-state phone calls, does not satisfy 
the test for enterprise coverage.33 Courts will consider the regularity and frequen-
cy with which the employees engaged in interstate commerce.34

Section 203(r) of the FLSA also defines “enterprise” to include “the related 
activities performed (either through unified operation or common control) by any 
person or persons for a common business purpose,” even if performed in more 
than one establishment or organizational unit.35 Under this test, activities are 
related when they are auxiliary or service activities such as warehousing, book-
keeping, advertising, and other services.36 When legally distinct business entities 
are involved, the critical fact is whether there is “operational interdependence” 
between the entities.37 Entities providing mutually supportive services to the 
substantial advantage of each other are treated as a single enterprise under the 
FLSA.38 For example, where employees are employed interchangeably or income 
is shared between two businesses, there may be “operational interdependence.”39 
If entities are considered a single enterprise under the FLSA, the dollar value of 
their sales are combined for the $500,000 enterprise threshold.40

One case illustrating these principles involved a motel and adjacent supper 
club. Guests at the motel frequently patronized the restaurant and lounge, where 
they could charge meals and drinks to their motel bills. Guests at the motel could 
also have meals from the restaurant delivered to their rooms. The accounting, 
financial, and tax records of the supper club were intermingled with those of the 
motel. Employees at the supper club performed tasks at the motel such as deliver-
ing linens, providing room service, cleaning rooms, and performing maintenance. 
The Court found that “these facts establish that the operations of the motel, res-
taurant, and lounge are coordinated and interdependent, and that they are direct-
ed toward providing complementary lodging, food, and entertainment services to 
travelers.”41
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RELIGIOUS ORGANIZATIONS AND THE FLSA.
Though religious organizations are normally exempt from the FLSA’s cov-

erage – since they do not have the “business purpose” necessary for enterprise 
coverage42 – they can lose their FLSA exemption for non-religious employees if 
they “serve the general public in competition with ordinary commercial enter-
prises.” The theory is that “the payment of substandard wages would undoubtedly 
give churches and similar organizations an advantage over their competitors. It is 
exactly this kind of ‘unfair method of competition’ that the Act was intended to 
prevent.” 43 In one case, a church lost its FLSA exemption by renting out meeting 
halls, effectively competing with short and long-term commercial landlords and 
special event locations.44 Similarly, a court found that a church-operated school 
was covered by the FLSA.45

WHO IS AN EMPLOYER?
When determining whether a given entity or person is an “employer” for 

purposes of the FLSA, one important question is whether the entity or person 
has the power to “control” the workers in question.46 “Control” does not require 
“continuous monitoring of employees, looking over their shoulders at all times, 
or any sort of absolute control. Control may be restricted, or exercised only occa-
sionally, without removing the employment relationship from the protections of 
the FLSA.” 47 However, the control must actually be exercised.48 Relevant factors 
under this “economic realities” standard include whether the employer (1) had 
the power to hire and fire the employees, (2) supervised and controlled employee 
work schedules and conditions of employment, (3) determined the rate and 
method of payment, and (4) maintained employment records.49 The list of factors 
is not exhaustive, and no individual factor standing alone is dispositive. Rather, 
whether a particular individual is an “employer” under the FLSA is determined by 
looking at all of the relevant facts.

HOW AN EMPLOYEE PERFORMING A SINGLE JOB CAN HAVE 
MULTIPLE EMPLOYERS UNDER THE FLSA.

Given this broad definition of “employer,” an individual performing a single 
job may actually have several employers for purposes of the FLSA.50 Under 
Section 791.2(b) of the DOL’s regulations, two or more employers may be “joint 
employers” where an employee “performs work which simultaneously benefits 
both, or works at two or more employers at different times during the workweek,” 
including, for example: 

(1) Where there is an arrangement to share the employee’s services; or 
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(2) Where one employer acts directly or indirectly for the other employer in 
relation to the employee; or 

(3) Where the employers share control of the employee because one                   
employer controls, is controlled by, or is under common control with 
the other employer.51

Perhaps predictably, the courts have expanded upon the three factors listed 
by the DOL, and have articulated a variety of factors to consider in evaluating 
whether a joint employment exists. These factors, none of which are dispositive by 
themselves, include: 

• The nature and degree of control over the workers. 

• The degree of supervision, direct or indirect, of the work. 

• The power to determine the pay rates or the methods of payment. 

• The right to hire, fire, or modify employment conditions. 

• Involvement in preparing payroll and paying wages. 

• Investment in equipment and facilities. 

• The opportunity for profit or loss. 

• The permanency and exclusivity of employment. 

•  The degree of skill required to perform the job. 

• The ownership of the facilities where the work occurred.

• Whether the employee performs a “specialty job” integral to the  
business.52

Courts have found joint employment arrangements in a number of situa-
tions. Questions often arise with employees who work for employment agencies. 
For example, in one case a group of temporary workers brought an FLSA lawsuit 
against their employment agency and a consultant who controlled the agency’s 
day-to-day operations. The Court found that both the employment agency and 
the consultant were “employers” covered by the FLSA, even though the work of 
the employees was actually performed for third parties.53 In another case, a hos-
pital was the joint employer of a temporary nursing assistant who was referred by 
multiple health care agencies because of its power to hire, fire, and supervise, the 
fact that it maintained employment records and calculated hours, and that she 
worked at the hospital using the hospital’s equipment.54 However, an entity that 
provides merely administrative services, such as handling payroll, benefits, and 
records will not be a joint employer if it has no control over day-to-day activities 
or hiring and firing of the employees.55
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Individuals who share in directing employees, such as an owner’s family 
members, may also be joint employers. For instance, a court found that the owner 
of a farm, together with his son and daughter-in-law, were joint employers under 
the FLSA.56 In another case along the same lines, the brother of the owner of a 
videotape business was a joint employer where the brother hired some employees 
and directed their work.57

Companies with overlapping ownership, such as a parent company and a 
subsidiary company, may be joint employers where assets are under one manage-
ment and operating structure or where the parent company supervises subsidiary 
employees and exercises control over employment decisions.58 Even when an 
employee works for separate legal entities at different locations, they may be joint 
employers where, for example, they have common ownership and management 
and share employees between locations.59 By contrast, standard subcontracting 
and franchising arrangements generally will not qualify as joint employment.60 
However, this is not to say that all such arrangements escape the FLSA’s require-
ments. A company that hired an independent contractor to supply agricultural 
labor was a joint employer where the workers performed a specialty job; the com-
pany supplied tools, supervised the workers, and laid down work rules; and the 
independent contractor worked exclusively for the company.61

If an employee is jointly employed, then all of the employee’s work for all 
of the joint employers is considered one employment for purposes of calculating 
overtime.62 All joint employers are responsible for complying with the FLSA.63 
One joint employer does not have the right to seek “contribution” from another 
joint employer for FLSA damages.64

INDEPENDENT CONTRACTORS AND THE FLSA.
Only employees, and not independent contractors, are covered by the 

FLSA.65 The term “independent contractor” has a specific meaning under the 
FLSA, which is quite different than its use elsewhere in the law.66 Under the 
FLSA, an independent contractor must truly be economically independent from 
the employer.67

Owing to a Supreme Court decision bearing the name,68 most courts use the 
five-part Silk or “Economic Reality” test to examine independent contractor sta-
tus. The Silk test involves weighing the following factors:

1. The degree of control exercised by the employer;69 

2. The extent of the relative investments by the employee and employer;70

3. The degree to which the employee’s opportunity for profit and loss is 
determined by the employer;71

4. The skill and initiative required in performing the job;72 and 

5. The permanency of the relationship.73
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Some courts also include a sixth factor: Whether the service rendered is an 
integral part of the employer’s business.74 None of the components of the Silk test 
are dispositive by themselves.75 Rather, courts use the factors to decide whether a 
particular worker is an employee as a matter of “economic reality.”76 Ultimately, 
the question is whether the workers are economically dependent on the employer 
(employees), or in business for themselves (independent contractors), regardless of 
how their employers choose to define their status.77 If there are multiple employ-
ers, then the analysis must focus on whether the employee is economically depen-
dent on the joint employment.78

Where log haulers performed services for multiple logging companies, owned 
their own trucks, and hired helpers, they were independent contractors.79 An 
installer of home satellite and entertainment systems was an independent contrac-
tor where he was compensated mainly by the job, provided his own equipment, 
controlled the details of how he did the work and how many jobs he took, and 
could work for other companies.80 Similarly, where a worker could “go out the 
next day” with the same van and supplies and immediately work for another 
shipping company, he was considered an independent contractor.81 But, even 
temporary workers can qualify as employees if they work on a steady and reliable 
basis for a substantial period of time exclusively for one employer who has control 
over their schedule and pay – such as repairers of telecommunications lines who 
worked for eleven months in the wake of Hurricane Katrina. The Court deter-
mined that they were employees even though the workers controlled the details of 
how they performed their work, were not closely supervised, and invested a sub-
stantial amount in their trucks and tools.82

The employer’s label for an employee’s status means little if it does not mirror 
economic reality.83 In one case, a court found that the workers at a dry-clean-
ing business were employees and not independent contractors, even though the 
employer’s contract with the employees characterized them as “agents.” The Court 
found that as a matter of economic reality, the employees were entirely dependent 
on the employer and had no control over such critical elements of the business 
as advertising, and the employer furnished supplies and paid for utilities.84 In a 
similar case, a court found that the designation of an exotic dancer as an “inde-
pendent contractor” in her contract with the employer was easily outweighed by 
the facts showing her to be an employee.85 Likewise, an employee’s opinion about 
his status does not control the analysis.86 Even if the employer requires a worker 
to create his or her own company to carry out the work, the worker can still be an 
employee depending on the degree of economic dependence.87

PARTNERS IN A PARTNERSHIP.
Similar to independent contractors, partners in a partnership are not consid-

ered employees. Courts use a modified “economic reality” test to evaluate whether 
a person is a partner.88 Characteristics of a partner include: assuming the risk 
of loss and liabilities, sharing profits, contributions of capital, part ownership of 
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assets, and the right to share in management.89 Even if putative co-owners of a 
business do not ultimately receive their promised ownership interest, they are not 
considered “employees” subject to the FLSA.90 One partner’s dominance or super-
vision over another partner does not create an employment relationship under the 
FLSA.91 Although not precisely the same context, romantic partners who man-
age a business together and live off the proceeds are not considered “employees” 
either.92

THE “AIR CARRIER” EXEMPTION.
Section 213(b)(3) exempts from the FLSA’s overtime requirements “any 

employee of a carrier by air subject to the provisions of Title II of the Railway 
Labor Act.” The Railway Labor Act in turn applies to “every common carrier by 
air engaged in interstate or foreign commerce.”93 Since neither the Railway Labor 
Act nor the FLSA define the term “common carrier by air,” it has been up to the 
courts to define which employers are eligible for the exemption. Virtually all of 
the debate in the area concerns small airline companies flying private jets.

In a fairly typical case, a court considered whether a small air carrier that spe-
cialized in transporting musicians was a “common carrier” or a “private carrier” 
that would not be eligible for the exemption. The Court found that “the crucial 
determination in assessing the status of a carrier is whether the carrier has held 
itself out to the public or to a definable segment of the public as being willing to 
transport for hire, indiscriminately.” Under this test, a court analyzes what the 
carrier actually does rather than the label that the carrier uses or the purpose that 
motivates it.94

Applying this test to an executive jet company, a court noted that the employ-
er marketed its business on the Internet, through direct mail, in business and 
upscale publications, and at public and quasi-public events. The employer did not 
have set schedules or fixed fares for passengers on a per-flight basis, and reserved 
the right to reject passengers. Nonetheless, the Court found that the employer 
was a “common carrier by air,” concluding that uniform tariffs and regular flight 
schedules are not essential characteristics of a common carrier. What was crucial 
to the holding is that the common carrier defined itself through its own market-
ing efforts as being willing to carry any member of that segment of the public 
which it served.95 

The Section 213(b)(3) exemption also applies to “carrier affiliates” to the 
extent that their operations are necessary to the functioning of the carrier. Thus, 
the “air carrier” exemption also applies to a company providing a reservations sys-
tem where the company is controlled by a commercial airline.
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INTRODUCTION.
The broadest of the exemptions from the FLSA’s requirements is found in 

Section 213(a)(1), which exempts “any employee employed in a bona fide execu-
tive, administrative, or professional capacity (including any employee employed in 
the capacity of academic administrative personnel or teacher in elementary or sec-
ondary schools), or in the capacity of outside salesman (as such terms are defined 
and delimited from time to time by regulations of the DOL…).”

The DOL has tremendous latitude in how it defines terms such as an “execu-
tive, administrative, or professional” employee.1 The DOL has used its rulemaking 
authority only infrequently. For example, prior to a recent revision in 2004, the 
DOL last issued regulations interpreting the Section 213(a)(1) exemption in 1949. 

In April 2004, amid a furious political debate, the DOL announced a sub-
stantial overhaul of its Section 213(a)(1) rules, with the new rules effective August 
2004. The DOL estimated that the new “Fair Pay Regulations” would broaden the 
coverage of the FLSA by strengthening “overtime rights for 6.7 million American 
workers, including 1.3 million low-wage workers who were denied overtime under 
the old rules.”2 Critics of the DOL disagreed, noting that the regulations “artfully 
weaken current regulation in very subtle, but significant ways that will surprise 
employers and employees when businesses begin the implementation process.”3

THE GENERAL STRUCTURE OF THE DOL’S RULES.
The DOL’s rules all follow the same general structure. The regulations for 

executive, administrative, and professional employees require that they (1) be 
“salaried” and (2) perform all job duties listed for the exemption. There is also 
a “combination” exemption, which applies to employees whose primary duty 
involves a combination of exempt work in different categories (such as administra-
tive and executive work or sales and administrative work).4 Finally, the DOL has 
created a “highly-compensated employee” exemption applicable to employees in 
all three categories. Thus, employees earning $100,000 or more are exempt if they 
perform only one of the job duties listed for a particular exemption.5

Courts “strictly construe” Section 213(a)(1) so as not to deprive eligible 
employees of overtime.6 The employer has the burden of proving each element of 
the exemption,7 and must show that the exemption “plainly and unmistakably” 
applies to the employee.8 The employer must come forward with specific facts and 
not merely general or vague statements about the employee’s job to prove that the 
exemption applies.9 A “job title alone is insufficient to establish the exempt status 
of an employee.” Rather, in the DOL’s view, the exempt status of an employee 
must be determined “on the basis of whether the employee’s salary and duties meet 
the requirements of the regulation.”10
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PUBLIC SAFETY EMPLOYEES.
The DOL emphasized in the introduction to its new regulations that many 

public safety employees are not exempt under Section 213(a)(1). At first blush, 
the DOL appears to have covered a whole host of public safety employees by the 
FLSA, regardless of their rank:

The section 13(a)(1) exemptions and the regulations in this part 
also do not apply to police officers, detectives, deputy sheriffs, state 
troopers, highway patrol officers, investigators, inspectors, correctional 
officers, parole or probation officers, park rangers, fire fighters, para-
medics, emergency medical technicians, ambulance personnel, rescue 
workers, hazardous materials workers and similar employees, regardless 
of rank or pay level, who perform work such as preventing, control-
ling or extinguishing fires of any type; rescuing fire, crime or accident 
victims; preventing or detecting crimes; conducting investigations 
or inspections for violations of law; performing surveillance; pursu-
ing, restraining and apprehending suspects; detaining or supervising 
suspected and convicted criminals, including those on probation or 
parole; interviewing witnesses; interrogating and fingerprinting sus-
pects; preparing investigative reports; or other similar work.11

The Preamble to the DOL’s regulations strongly implies that mid-level super-
visors such as police sergeants and fire lieutenants will not qualify under any of the 
Section 213(a)(1) exemptions.12 However, the totality of an employee’s work must 
be considered to determine which duties are the employee’s “primary” duties.13 
A court found that fire lieutenants are not exempt when they are expected and 
required to directly engage in fire suppression activities, even though they also 
control the activities of their subordinates at the scene.14 However, other courts 
have found that mid-level supervisors are exempt because their “primary” duties 
are not the front line law enforcement activities described in the regulation.15

MANUAL LABORERS.
The DOL has indicated that none of the Section 213(a)(1) exemptions apply 

to manual laborers or other blue-collar workers who perform work involving 
repetitive operations with their hands, physical skill and energy. For example, non-
management employees in production lines, maintenance, construction, carpentry, 
plumbing, iron working, and similar occupations are not exempt.16

WHO IS A SALARIED EMPLOYEE?
Under the regulations, “salary” has a very particular and sometimes unusual 

definition. The DOL’s starting point is that an employee is salaried if “the employ-
ee regularly receives each pay period on a weekly, or less frequent basis, a prede-
termined amount constituting all or part of the employee’s compensation, which 
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amount is not subject to reduction because of variations in the quality or quantity 
of the work performed.”17 Translated, this means that an exempt employee must 
receive the full salary for any week in which the employee performs any work 
without regard to the number of days or hours worked, with some exceptions.18

The key is whether the employee is paid the minimum required amount every 
pay period. Even an employee who is paid on an hourly basis can be “salaried” 
if he or she is consistently paid the minimum required salary.19 However, if an 
employee is paid the minimum as a “draw” or loan against future commissions, 
then the employee is not paid on a salary basis.20 Employees who earn overtime 
or have to keep track of their hours may still be paid on a salary basis.21

DEDUCTIONS FROM PAY.
Any reduction of the employee’s salary is considered a deduction. Deductions 

from an employee’s paycheck generally destroy the employee’s salary status. For 
example, an employee is not paid on a salary basis if deductions are made from his 
or her pay for “absences occasioned by the employer or by the operating require-
ments of the business.”22 However, the DOL allows a number of deductions with-
out the employee losing salary status, including:

• Deductions from pay when the employee is absent from work for 
one or more full days for personal reasons, other than sickness 
or disability. However, deductions cannot be made for part-day 
absences.23

• Deductions from pay for absences of one or more full days occasioned 
by sickness or disability (including work-related accidents) if the 
deduction is made according to a bona fide plan, policy or practice of 
providing paid leave.24 However, deductions cannot be made for part-
day absences.25

• An employer cannot make deductions from pay for absences for jury 
duty, attendance as a witness, or temporary military leave. However, 
the employer can offset any amounts received by the employee as jury 
fees, witness fees, or military pay for a particular week against the salary 
due for that week.26

• Deductions from pay for disciplinary penalties of any length for 
infractions of safety rules of major significance. Safety rules of major 
significance relate to preventing serious danger in the workplace, such 
as rules prohibiting smoking in explosive plants, oil refineries and coal 
mines.27

• Deductions from pay for unpaid disciplinary suspensions of one or 
more full days imposed in good faith for infractions of workplace 
conduct rules. Examples of workplace conduct rules are those 
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prohibiting workplace violence and sexual harassment. The employer 
must impose such suspensions according to a written policy that applies 
to all employees.28 However, unpaid disciplinary suspensions of less 
than a full day will destroy the employee’s exempt status.29

• An employer is not required to pay the full salary for weeks in which 
an exempt employee takes unpaid leave under the Family and Medical 
Leave Act. Rather, an employer may pay a proportionate part of the 
full salary for time actually worked.30

Courts have allowed other types of deductions. For example, if an employee 
has a guaranteed minimum salary that meets the requirements, and receives addi-
tional compensation (such as commissions or bonuses) from which deductions are 
made, this does not destroy the employee’s salary status.31 Deductions for things 
like business expenses do not destroy salary status because improper deductions 
must be based on “variations in the quality or quantity of the work performed.”32 
Moreover, reductions in pay that result from demotions or terminations are not 
improper deductions.33 An employer may even prospectively reduce an employee’s 
salary to accommodate the employer’s business needs, unless it is done with such 
frequency that the salary is the functional equivalent of an hourly wage.34 In 
addition, a public employer’s policy of docking pay for part-day absences or tardi-
ness does not destroy the salary basis where such a policy is rooted in principles of 
public accountability.35 However, if any deductions reduce the salary below the 
required minimum, then the salary basis is destroyed.36

The DOL is concerned only with deductions from pay. Thus, requiring an 
employee to use paid leave for absences, even if they are directed by the employer 
due to lack of work or if the leave is reduced in partial-day increments, does not 
destroy salary status.37 Similarly, an employee who is required to make up missed 
time may still be paid on a salary basis as long as pay is not reduced for the missed 
time.38

ACTUAL PRACTICE OF MAKING DEDUCTIONS.
An employer loses the exemption if “the facts demonstrate that the employer 

did not intend to pay employees on a salary basis.”39 The clearest evidence 
is a policy that allows improper deductions, as long as the policy is actually 
enforced.40 Under the 2004 regulations, the employer must have an “actual prac-
tice” of making improper deductions to lose the exemption.41

The factors to consider when determining whether an employer has an actual 
practice of making improper deductions include, among others, the number 
of improper deductions, the time period during which deductions were made, 
the number and geographic location of employees whose salary was improperly 
reduced and of managers responsible for the deductions, and whether the employ-
er has a clearly communicated policy regarding deductions.42 If the employer has 
made improper deductions, the exemption is lost during the time period in which 
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the deductions were made for employees in the same job classification working 
for the same managers responsible for the deductions.43 Employees in different 
job classifications or who work for different managers do not lose their status as 
exempt employees.44 Courts have found that a single “isolated” deduction, or 
even a few isolated deductions, are insufficient to show an “actual practice” of 
making deductions.45

Employers also have a broad “window of correction” to fix improper deduc-
tions, and thus restore an employee’s exempt status. If an employer shows that 
the improper deductions were either “isolated or inadvertent” and the employer 
reimburses the employee, the exemption is not lost.46 The DOL’s new rules allow 
employers even more latitude to correct improper deductions. Under the rules, if 
an employer (1) has a clearly communicated policy that prohibits improper pay 
deductions, (2) includes a complaint mechanism, (3) reimburses employees for 
any improper deductions, and (4) makes a good faith commitment to comply in 
the future, the employer will not lose an exemption unless it “willfully violates the 
policy by continuing to make improper deductions after receiving employee com-
plaints.”47

The DOL has stated that the deduction rules “shall not be construed in an 
unduly technical manner so as to defeat the exemption.”48 This is very different 
from the FLSA’s general philosophy that exemptions from the FLSA’s coverage are 
to be narrowly construed.49

HIGHLY-COMPENSATED EMPLOYEES.
More lenient standards apply to exempt “highly-compensated” executive, 

administrative, or professional employees, who earn a “total annual compensation” 
of $100,000 or more per year. Because a high level of compensation is a strong 
indicator of exempt status, highly-compensated employees are exempt if they 
customarily and regularly perform any one of the exempt duties in the pertinent 
exemption.50

This rule applies only to employees whose primary duty includes performing 
office or non-manual work. Therefore, non-management production workers and 
skilled trades people (such as carpenters, electricians, mechanics, and longshore-
men) who perform work involving repetitive operations with their hands, physical 
skill, and energy are not exempt no matter how highly paid they might be.51

As used by the DOL, total annual compensation must include at least $455 
per week paid on a salary or fee basis, and may also include commissions, nondis-
cretionary bonuses, and other nondiscretionary compensation. Total annual com-
pensation does not include board, lodging, or the cost of fringe benefits such as 
health insurance and retirement benefits.52 It also does not include compensation 
earned as an independent contractor.53

The DOL allows an employer to measure the “year” during which the total 
compensation is received as any 52-week period, but the period must be designat-
ed in advance. Otherwise, the “year” must be a calendar year.54 If the employee 
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does not work a full year for the employer, the employee may still qualify as 
highly compensated by pro-rating his salary to its annual equivalent.55 On occa-
sion, an employee’s earnings may fall short of the $100,000 level due to a general 
business downturn or commissions that are lower than anticipated. In that case, 
the employer can pay the employee additional amounts to bring the employee’s 
total compensation to $100,000, but no later than the end of the first month after 
the year ends.56

AN EMPLOYEE’S “PRIMARY DUTY.”
Most of the exemptions require an analysis of the employee’s primary duty. To 

determine an employee’s primary duty, the former rules called for an analysis of 
the percentage of time spent by the employee on his or her job duties. However, 
the DOL has moved away from a mechanical test and has now adopted a “total-
ity of the circumstances” approach which looks at “all the facts in a particular 
case.”57

“Primary duty” means the “principal, main, major or most important duty 
that the employee performs.”58 The use of “or” clearly means that an employee’s 
exempt duties can be less than 50% of the employee’s work activities and yet still 
be “primary” if they are important enough.59 The regulations emphasize that the 
amount of time spent on exempt duties is just one of the factors:

Factors to consider when determining the primary duty of an 
employee include, but are not limited to, the relative importance 
of the exempt duties as compared with other types of duties; the 
amount of time spent performing exempt work; the employee’s rela-
tive freedom from direct supervision; and the relationship between the 
employee’s salary and the wages paid to other employees for the kind 
of nonexempt work performed by the employee.60

Although the amount of time spent performing exempt work “can be a use-
ful guide,” it is not the “sole test.” Employees who spend more than 50 percent 
of their time performing exempt work generally satisfy the primary duty require-
ment.61 At the same time, employees who spend less than 50 percent of their time 
performing exempt duties may still meet the primary duty requirement depend-
ing on the other factors. For example, assistant managers in a retail business who 
supervise other employees, order merchandise, manage the budget, and authorize 
payment of bills may have management as their primary duty even if they spend 
more than 50 percent of their time doing non-exempt work such as ringing up 
purchases.62

Courts have noted that a more useful question is whether the employee’s 
exempt duties constitute the primary value the employer places on the employee 
or whether the exempt duties are more important to the employer’s success.63 
In analyzing an employee’s duties, work that is “directly and closely related” to 
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exempt work is itself considered exempt work, such as keeping time records for 
subordinates, distributing materials, and checking the work of subordinates.64

EMPLOYEES QUALIFYING FOR THE EXECUTIVE EXEMPTION.
To be exempt from the FLSA as an executive employee, an employee must 

earn a salary of at least $455 per week (the equivalent of $23,660 per year) and 
must have job duties that encompass each of the following:

• The employee’s “primary duty” must be “management” of the enterprise 
or of a “customarily recognized department or subdivision” of the 
enterprise;

• The employee must “customarily and regularly” direct the work of two 
or more other employees; and

• The employee must have the authority to hire or fire other employees, 
or the employee’s “suggestions and recommendations” as to the hiring, 
firing or “advancement, promotion or any other change of status of 
other employees” must be given “particular weight” by the employer.65

The DOL’s regulations and subsequent case law define the contours of these 
three tests.

(1) The Exempt Executive’s Primary Duty of Management

Whether an employee’s primary duty is management depends on the follow-
ing factors: (1) The amount of time spent performing managerial duties; (2) the 
relative importance of the managerial duties; (3) the frequency with which the 
employee may exercise discretionary powers; (4) the employee’s relative freedom 
from supervision; and (5) the relationship between the employee’s wages and the 
wages paid to other employees.66

Management includes, but is not limited to, activities such as:

• Interviewing, selecting, and training employees.67

• Setting and adjusting rates of pay and hours of work.68

• Directing or planning the work of employees, or determining the 
techniques to be used in the work.69

• Apportioning work among employees.70

• Maintaining production or sales records for use in supervision or 
control.71

• Appraising employees’ productivity and efficiency for the purpose of 
recommending promotions or other changes in status.72
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• Handling employee complaints and grievances, or disciplining 
employees.73

• Determining the type of materials, supplies, machinery, equipment or 
tools to be used or merchandise to be bought, stocked and sold.74

• Controlling the flow and distribution of materials or merchandise and 
supplies.75

• Providing for the safety and security of employees or property.76

• Planning and controlling the budget.

• Monitoring or implementing legal compliance measures.77

For example, a shift supervisor had a primary duty of management where 
he was responsible for overseeing the shift, productivity, directing the work of 
employees, ensuring their safety, disciplining, and interviewing.78 Call center 
managers had a primary duty of management where they spent most of their time 
ensuring that subordinates complied with company policies, including coaching 
the employees and evaluating their performance.79 However, an employee does 
not become an “executive” merely because he or she occasionally provides direc-
tion to other employees.80 In addition, exempt executives must be relatively free 
from supervision themselves, even if they have to follow policies or obey the orders 
of superiors.81 On the other hand, the managers may be found non-exempt if the 
policies and instructions are so detailed as to remove almost all discretion.82

Individuals in management positions can still qualify for the exemption if 
they perform significant non-exempt work.83 What distinguishes exempt execu-
tives is that they will decide when to perform non-exempt duties, they will simul-
taneously supervise other employees while performing non-exempt duties, and/or 
they remain responsible for the success or failure of business operations while 
performing non-exempt work.84 Even where there is evidence that managers spent 
70-95% of their time on non-exempt tasks, courts have still found them to be 
exempt.85

An exempt executive can manage the enterprise itself or a department or 
subdivision of the enterprise. A department or subdivision must have a permanent 
status and a continuing function, though it need not have a permanent location or 
continuity of personnel.86 Under some circumstances, a single shift may amount 
to a department or subdivision.87

(2) The Exempt Executive Directs the Work of Two or More Employees

To customarily and regularly direct the work of two or more employees refers to 
two full-time employees, or their part-time equivalents (for example, four half-
time employees).88 Even if the employer uses a different definition of “full-time,” 
courts have followed DOL regulations in finding that a supervisor generally must 
direct a total of 80 employee hours of work each week.89 The frequency of super-
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vision must be somewhere between “occasional” and “constant.”90 Some courts 
have held that 80% or more of the time meets this definition.91

(3) The Exempt Executive Makes Recommendations Concerning 
Changes of Status

A new requirement in the 2004 regulations is that the exempt executive must 
make recommendations concerning the change of status of other employees. The 
DOL equates “change of status” with the standard in employment discrimination 
cases of a “tangible employment action.”92 Under a recent Supreme Court deci-
sion, a tangible employment action is a “significant change in employment status, 
such as hiring, firing, failing to promote, reassigning with significantly different 
responsibilities, or making a decision causing a significant change in benefits.”93

A variety of factors are considered to determine whether an employee’s 
recommendations are given particular weight, including whether it is part of 
the employee’s job duties to make recommendations. Also important are the 
frequency with which recommendations are made or requested, and how often 
the employer relies on the recommendations.94 Generally, an exempt executive’s 
recommendations must relate to employees whom the executive customarily and 
regularly directs.95 “Occasional suggestions” do not qualify an employee for the 
exemption,96 though an employee’s recommendations may still have “particular 
weight” even if they are not ultimately followed or if a higher level manager’s rec-
ommendation is more important.97

For example, an assistant manager met this test where part of his job was to 
make employment suggestions. His superior requested and used his suggestions 
“from time to time” and his written praise and reprimands were considered for 
raises and promotions.98 An executive need only make recommendations about 
discipline or performance evaluations to meet this test, but the recommendations 
must be given particular weight by a superior when taking employment actions 
such as promotions and transfers.99

EMPLOYEES QUALIFYING FOR THE ADMINISTRATIVE 
EXEMPTION.

To be exempt under the FLSA as an administrative employee, an individual 
must earn a salary of at least $455 per week (the equivalent of $23,660 per year) 
and must have job duties that encompass each of the following:

• The employee’s “primary duty” must be performing “office or non-
manual work directly related to the management or general business 
operations” of the employer or its customers; and

• The employee’s primary duty must include “the exercise of 
discretion and independent judgment” with respect to “matters of 
significance.”100
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Employees who are “highly compensated” (as described earlier in this chap-
ter) only need to meet one of these tests to be considered exempt.101 The “pri-
mary duty” discussion applies here also. Even if the employee spends a significant 
amount of time on non-exempt duties, he or she may still be exempt if the admin-
istrative work is more important to the success of the business.102

(1) The Exempt Administrative Employee’s Primary Duty Directly 
Related to Management or Business Operations

Directly related to management or general business operations means work 
“directly related to assisting with the running or servicing of the business, as 
distinguished, for example, from working on a manufacturing production line or 
selling a product in a retail or service establishment.”103 Servicing the business 
generally includes advising management, planning, negotiating, and representing 
the company.104 This typically includes work in “functional areas” such as:

• Taxes.

• Finance.105

• Accounting, budgeting, or auditing.106

• Insurance.107

• Quality control, purchasing, or procurement.108

• Advertising, marketing, or research.109

• Safety and health.110

• Personnel management, human resources, employee benefits, or labor 
relations.111

• Public relations or government relations.112

• Computer networking or internet and database administration.

• Legal and regulatory compliance.113

These areas typically qualify for the exemption because they involve “tasks 
that every business must undertake in order to function.”114 However, even an 
employee working in one of the functional areas above does not automatically 
qualify for the exemption.115 An exempt administrative employee must actually 
participate in the running of the business or determining its overall direction or 
policies, and not merely participate in the day-to-day carrying out of its affairs.116 
The importance of an employee’s position within the business is not the determin-
ing factor.117

Courts have applied these principles in many recent cases. For instance, a 
field or project supervisor for a construction company may or may not qualify 
for the exemption, depending on whether the supervisor performs tasks such as 
budgeting, signing subcontracts, creating project schedules and work orders, and 

An exempt 
administrative 
employee 
must actually 
participate in 
the running of 
the business or 
determining its 
overall direction 
or policies, 
and not merely 
participate in 
the day-to-day 
carrying out of its 
affairs.



260 — EMPLOYEES EXEMPT FROM THE FLSA’S COVERAGE

drafting plans.118 A union representative met this requirement where her primary 
duty was promoting the union and increasing its membership base.119 On the 
other hand, salespeople will not qualify for the exemption, including mortgage 
loan officers who have a primary duty of selling loan products.120 However, courts 
have found that sales directors and customer service managers were exempt.121

Whether an employee performs work that is “directly related to manage-
ment or general business operations” is sometimes analyzed based on the produc-
tion/staff dichotomy. Accordingly, production employees are not exempt and staff 
employees are more likely to be exempt. This dichotomy is not dispositive, but it 
can be “useful” in evaluating whether an employee’s job is directly related to the 
management or general business operations.122 Which side an employee falls on 
will depend on the relationship of the position to the “primary output” of the busi-
ness.123 “Production” does not necessarily mean production of tangible goods but 
can also mean production of intangible services. For example, bank underwriters 
are typically on the “production” side, and therefore not exempt, because they pro-
duce services (loans) that are sold by the business to generate income.124 Escrow 
closers are also “production” workers because they apply existing policies and 
procedures to carry out closing services.125 As another example, a family services 
counselor provided protective services to children, which was the agency’s output, 
and therefore the counselor was not exempt.126 However, work that is “ancillary” 
to production work, such as training of production workers, is administrative.127 
But, a job that is not “production” is not automatically “administrative.”128

Another aspect of the first “duties” requirement is that the employee must 
perform “office or non-manual work” as his or her primary duty, even if the 
employee also performs some manual work.129 A job that requires use of a tele-
phone, computer, and fax machine, for example, is non-manual.130 On the other 
hand, manual work characteristically requires physical strength or activity.131 As 
an example, an employee who ran a gas processing plant and performed a signifi-
cant amount of manual work was more like a worker on a manufacturing produc-
tion line and was clearly not an exempt administrative employee.132

(2) The Exempt Administrative Employee Exercises Discretion and 
Independent Judgment

The DOL defines the exercise of discretion and independent judgment with 
respect to matters of significance as “the comparison and the evaluation of possible 
courses of conduct, and acting or making a decision after the various possibilities 
have been considered.”133 The problem with this definition is that virtually all 
employees compare courses of conduct and choose one after evaluating the pos-
sibilities. The DOL’s general definition of “matters of significance” is even less 
helpful, indicating that the term “refers to the level of importance or consequence 
of the work performed.”134 A court defined the phrase as “matters of broad scope 
and significant detail that have a profound effect on an employer’s business.”135

Perhaps sensing the inadequacy of these definitions, the DOL has also given a 
long list of non-exclusive factors to evaluate whether an employee meets the test:
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• Having authority to formulate, interpret, or implement management 
policies.136

• Carrying out major assignments in conducting business operations.137

• Performing work that substantially affects business operations, even if 
assignments are related to a particular segment of the business.138

• Committing the employer in matters that have significant financial 
impact.139

• Having authority to deviate from established policies without prior 
approval.140

• Negotiating and binding the company on significant matters.141

• Providing consultation or expert advice to management.142

• Planning long or short-term business objectives.143

• Investigating and resolving significant matters on behalf of 
management.144 

• Handling complaints, arbitrating disputes or resolving grievances.145

Courts generally find that employees who meet at least two or three of these 
factors are exercising discretion and independent judgment, although a case-by-
case analysis is required.146 An administrative employee should have the “author-
ity to make an independent choice, free from immediate direction or supervi-
sion.”147 Thus, an employee who is closely supervised in many of the details of his 
work will not be exempt.148 However, an employee need only exercise discretion 
with respect to the “primary” job duties, not all job duties.149 In addition, an 
employee can still be exempt if her decisions or recommendations are reviewed, 
revised, or reversed at a higher level of authority.150 For example, horse racing 
judges, who were fired because they declared an order of finish with which man-
agement disagreed, were considered exempt employees.151 By contrast, an employ-
ee who needs approval from a manager to take any remedial action after discover-
ing a payroll problem did not qualify for the exemption.152

The DOL has cautioned that “the exercise of discretion and independent 
judgment must be more than the use of skill in applying well-established tech-
niques, procedures or specific standards described in manuals or other sources.153 
The following types of work do not involve the exercise of discretion and indepen-
dent judgment: Clerical or secretarial work; recording or tabulating data; or per-
forming other mechanical, repetitive, recurrent or routine work.154 For example, 
dispatchers generally do not meet the exemption, even if they make decisions such 
as deciding whether to cancel a route or dispatch more trucks. Still, they may be 
exempt if they make more significant decisions, such as choosing between the 
company’s own trucks or a contract carrier’s trucks or handling emergency situa-
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tions.155 Moreover, just because the employer may suffer large losses if the employ-
ee does not perform her job adequately does not mean that the employee exercises 
discretion and independent judgment.156

Examples of Exempt Administrative Employees

The DOL has provided a number of examples of how certain jobs would 
“generally” fare under these tests for the administrative employee exemption:

• Insurance claims adjusters generally will meet the duties requirements 
if they do things such as interviewing insureds and witnesses, inspecting 
property damage, preparing damage estimates, evaluating and making 
recommendations about coverage, determining liability and claim 
value, negotiating settlements, and making recommendations about 
lawsuits.157

• Employees in the financial services industry generally will meet the 
duties requirements if they do things such as collecting and analyzing 
information about the customer’s income or debts, determining which 
financial products best meet the customer’s needs, advising the customer 
about the advantages and disadvantages of different financial products, 
and servicing or promoting financial products. However, an employee 
whose primary duty is selling financial products does not qualify for the 
exemption.158

• A team leader who completes major projects for the employer (such 
as purchasing or closing a business, negotiating a real estate transaction 
or a collective bargaining agreement, or implementing productivity 
improvements) generally will meet the duties requirements, even if the 
employee is not a direct supervisor for other employees.159

• An executive assistant or administrative assistant to a senior executive 
generally will meet the duties requirements if the employee has 
authority over matters of significance without specific instructions or 
procedures.160

• Human resources managers who formulate, interpret or implement 
employment policies generally will meet the duties requirements. 
However, personnel clerks who “screen” applicants regarding their 
minimum qualifications and fitness for employment generally will not 
meet the duties requirements.161

• Purchasing agents with authority to bind the company on significant 
purchases generally will meet the duties requirements, even if they must 
consult with senior officials when making a commitment for atypical 
purchases.162

• Inspectors generally will not meet the requirements since they perform 
standardized work based on well-established procedures and techniques 
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acquired by special training or experience. Though they have some 
leeway in their work, it is only within closely prescribed limits.163

• Examiners or graders generally will not meet the requirements because 
they compare products using established, often catalogued standards. 
Even if they learn the written standards by memory so that they no 
longer need to refer to them, it does not change the basic nature of the 
work.164

• Comparison shoppers generally will not meet the requirements if they 
merely report the prices of goods and services. However, a buyer who 
evaluates prices generally will meet the requirements.165

• Public sector inspectors or investigators (such as fire prevention or 
safety, building or construction, health or sanitation, environmental 
specialists and similar employees) generally will not meet the duties 
requirements because their work typically does not involve work directly 
related to management or general business operations. In addition, 
their work involves the use of skills and technical abilities in gathering 
factual information, applying known standards, or determining whether 
prescribed criteria are met.166

Applying these principles, a court found that Complaint Handling Specialists 
were exempt where their primary duty was investigating complaints and determin-
ing whether the complaints were reportable under federal and international regula-
tions. Their duties met at least two of the activities described in the regulations 
(investigating and handling complaints). They determined when and how much to 
investigate, analyzed the facts, made decisions, and drafted conclusions. Different 
specialists could reach different conclusions based on different interpretations of 
the facts. They did not simply apply known standards or prescribed procedures, 
but rather made difficult judgment calls about, for example, whether a device was 
“used as intended” or whether an injury was “life threatening.” They used decision 
trees and manuals, which provided “loose definitions” but not objective criteria.167 
Even an employee who has strict guidelines can still exercise independent judg-
ment, particularly where the guidelines contemplate judgment calls or allow for 
deviations.168

EMPLOYEES QUALIFYING FOR THE “ACADEMIC 
ADMINISTRATIVE” EXEMPTION.

Individuals employed as “academic administrative personnel” in elementary 
or secondary schools are also exempt under the FLSA. To qualify for the exemp-
tion, an employee must earn a salary of at least $455 per week (the equivalent of 
$23,660 per year) and must have the primary duty of “performing administrative 
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functions directly related to academic instruction or training in an educational 
establishment or department or subdivision thereof.”169

The DOL has indicated that the following employees typically will qualify for 
the exemption:

• A superintendent or other head of an elementary or secondary school 
system, and any assistants responsible for matters such as curriculum, 
quality and methods of instructing, testing students, maintaining 
academic standards, and other aspects of the teaching program.

• A principal and any vice-principals responsible for operation of an 
elementary or secondary school.170

• Department heads in institutions of higher education responsible for 
administering the Mathematics or English department, for example.

• Academic counselors who perform work such as administering school 
testing programs, assisting students with academic problems, and 
advising students about degree requirements.171

By contrast, work in school settings that does not relate to academics generally 
does not qualify for the exemption, such as building management and mainte-
nance, social workers and psychologists, and lunchroom managers or dietitians.172

EMPLOYEES QUALIFYING FOR THE PROFESSIONAL 
EXEMPTION.

The third of the major exemptions under Section 213(a)(1) applies to “profes-
sional” employees. Given the constantly expanding list of white-collar jobs, the 
DOL had a particularly daunting task in defining the term “professional.”

As with the other Section 213(a)(1) exemptions, the DOL’s definition has a 
salary component (at least $455 per week, the equivalent of $23,660 per year) and 
a “duties” component. Professional “duties” follow two alternate paths, covering 
employees whose “primary duty” involves the performance of work that:

• Requires knowledge of an advanced type in a field of science or learning 
customarily acquired by a prolonged course of specialized intellectual 
instruction (the “learned professional” exemption); or

• Requires invention, imagination, originality or talent in a recognized 
field of artistic or creative endeavor (the “creative professional” 
exemption).173
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THE “LEARNED PROFESSIONAL” EXEMPTION.
The first of these paths, known as the “learned professional” exemption, 

requires the employee’s primary duty to include three elements: 

(1) Work requiring advanced knowledge, which is

(2) In a field of science or learning, and 

(3) Is customarily acquired by a prolonged course of specialized        
   intellectual instruction.174

(1) Work Requiring Advanced Knowledge

Work requiring advanced knowledge is predominantly intellectual in character, 
and requires the consistent exercise of discretion and judgment, as distinguished 
from performing routine work. An employee who performs work requiring 
advanced knowledge generally uses the advanced knowledge to analyze, interpret, 
or make deductions from varying facts. Advanced knowledge cannot be attained 
at the high school level.175

(2) Field of Science or Learning

A field of science or learning includes “the traditional professions of law, medi-
cine, theology, accounting, actuarial computation, engineering, architecture, 
teaching, various types of physical, chemical and biological sciences, pharmacy 
and other similar occupations that have a recognized professional status.” This 
does not include “the mechanical arts or skilled trades,” even those that require 
advanced knowledge, because they are not in a field of science or learning.176

(3) Prolonged Course of Specialized Intellectual Instruction

A prolonged course of specialized intellectual instruction means that specialized 
academic training is a standard prerequisite to enter the profession.177 Courts 
have cautioned that the relevant inquiry is not the particular employee’s education 
or training, but whether “most employees” in the profession have acquired their 
skill through advanced instruction.178 The exemption is also available to employ-
ees who have substantially the same knowledge and perform substantially the 
same work as the degreed employees, but who attained that knowledge through 
work experience and intellectual instruction.179 However, if most employees 
in the field have acquired their skills by experience and do not have advanced 
instruction, the exemption will not apply.180

The “learned professional” exemption is not available for occupations that 
may be performed with a college degree in any field, with knowledge acquired 
through an apprenticeship, or with training in routine processes. By contrast, 
a caseworker position did meet this requirement where the employer required a 
bachelor’s degree in social work, human services, or a related field and over three 
years of experience.181
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The DOL has cautioned that “the areas in which the professional exemption 
may be available are expanding.” As academic training is broadened and special-
ized degrees are offered in new fields, new specialists emerge in particular fields of 
science or learning. When an advanced specialized degree has become a require-
ment for an occupation, it may become a learned profession.182 For example, a 
construction superintendent was found to be an exempt professional where all 
persons in the same position possessed a general contractor’s license, which was 
obtained by completing a course of study, passing an examination, and satisfying 
continuing education requirements.183

EXAMPLES OF LEARNED PROFESSIONALS.
The DOL has given several examples of how common occupations fit within 

the “learned professional” exemption:

• Registered or certified medical technologists generally will meet the 
requirements if they have successfully completed three years in an 
accredited college or university plus a fourth year of professional course 
work in a school of medical technology .

• Registered nurses who are registered by the State examining board 
generally will meet the requirements. 

• Licensed practical nurses and other similar health care employees, 
however, generally do not qualify as exempt because a specialized 
advanced degree is not a prerequisite for these occupations.184

• Dental hygienists who have completed four years of pre-professional 
and professional study in an accredited college or university generally 
will meet the requirements.

• Physician assistants generally will meet the requirements if they 
have completed four years of pre-professional and professional study, 
including graduation from an accredited physician assistant program, 
and if they are nationally certified.

• Certified public accountants generally will meet the requirements. 
In addition, many other accountants who are not CPAs but perform 
similar job duties may qualify as exempt. However, accounting clerks, 
bookkeepers and other employees who perform a lot of routine work 
generally do not qualify as exempt.185

• Chefs, such as executive chefs and sous chefs, generally will meet the 
requirements if they have a four-year academic degree in a culinary arts 
program. Cooks who perform mostly routine work do not qualify for 
the exemption.
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• Paralegals and legal assistants generally do not qualify as exempt 
because an advanced specialized degree is not a prerequisite. However, 
the exemption is available for paralegals who have advanced degrees in 
other fields and apply that advanced knowledge in performing their 
duties.

• Athletic trainers who have completed four academic years in a 
specialized, accredited curriculum and who are nationally certified 
generally will meet the requirements.186

• Licensed funeral directors and embalmers generally will meet the 
requirements if they are licensed by a state that requires four academic 
years of study and graduation from an accredited college of mortuary 
science.187

THE “CREATIVE PROFESSIONAL” EXEMPTION.
The second category of professional employees are “creative professionals.” A 

creative professional’s primary duty must involve work “requiring invention, imag-
ination, originality or talent in a recognized field of artistic or creative endeavor as 
opposed to routine mental, manual, mechanical or physical work.” This does not 
include work that can be produced with general ability and training.188

The phrase “recognized field of artistic or creative endeavor” includes such 
fields as music, writing, acting and the graphic arts.189 The term “invention, 
imagination, originality or talent” distinguishes the creative professions from work 
that primarily depends on intelligence, diligence and accuracy.190 The determi-
nation must be made on a case-by-case basis, and will depend on the extent of 
invention, imagination, originality or talent exercised by the employee.191

The requirement for “invention, imagination, originality or talent” is gener-
ally met by actors, musicians, composers, conductors, and soloists; painters who 
at most are given the subject matter of their painting; cartoonists who are merely 
told the title or underlying concept of a cartoon and must rely on their own cre-
ative ability to express the concept; essayists, novelists, short-story writers and 
screen-play writers who choose their own subjects and hand in a finished piece 
of work; and persons holding the more responsible writing positions in advertis-
ing agencies. The requirement is generally not met by a copyist, an “animator” of 
motion-picture cartoons, or a re-toucher of photographs, because such work is not 
properly described as creative.192 

The DOL’s regulations illustrate how difficult it can be to draw the line 
between a creative professional and similar employees, with journalism as an 
example:

Employees of newspapers, magazines, television and other media 
are not exempt creative professionals if they only collect, organize and 
record information that is routine or already public, or if they do not 
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contribute a unique interpretation or analysis to a news product. Thus, 
for example, newspaper reporters who merely rewrite press releases or 
who write standard recounts of public information by gathering facts 
on routine community events are not exempt creative profession-
als. Reporters also do not qualify as exempt creative professionals if 
their work product is subject to substantial control by the employer. 
However, journalists may qualify as exempt creative professionals if 
their primary duty is performing on the air in radio, television or 
other electronic media; conducting investigative interviews; analyzing 
or interpreting public events; writing editorials, opinion columns or 
other commentary; or acting as a narrator or commentator.193

TEACHERS, LAWYERS, DOCTORS, AND COMPUTER 
EMPLOYEES.

Teachers in educational institutions, such as elementary, secondary, and post-
secondary schools, are also exempt from the overtime provisions of the FLSA.194 
Doctors and lawyers are both exempt professionals, including medical residents 
and interns.195 Teachers, doctors, and lawyers are exempt even if they are not sala-
ried.196

Most computer systems analysts, computer programmers, software engineers 
and other similarly skilled workers in the computer field are exempt under both 
Section 213(a)(1) and Section 213(a)(17) of the FLSA. To be exempt, employees 
in the computer field must earn a salary of at least $455 per week (the equivalent 
of $23,660 per year) or receive an hourly wage of at least $27.63 and must have 
primary duties that encompass any of the following:

• The application of systems analysis techniques and procedures, 
including consulting with users, to determine functional specifications; 

• The design, development, documentation, testing or modification of 
computer systems or programs, including prototypes, related to design 
specifications; 

• The design, development, documentation, testing, or modification of 
computer programs related to operating systems; or 

• A combination of the above duties, which requires the same level of 
skills.197

The exemption for computer employees does not include employees who 
manufacture or repair computer hardware and equipment.198 Similarly, an 
employee who installs, configures, upgrades, and troubleshoots hardware and soft-
ware according to predetermined specifications is not exempt.199
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“OUTSIDE SALES” EMPLOYEES.
Employees who work as “outside salesmen” are also exempt under Section 

213(a)(1). These employees (1) have a primary duty of “making sales” or “obtain-
ing orders or contracts for services or for the use of facilities for which a consider-
ation will be paid by the client or customer,” and (2) are customarily and regularly 
engaged away from the employer’s place of business in performing their primary 
duty.200 An exempt salesperson need not spend the majority of his or her time 
away from the office, but should be away from the office when conducting the 
sales activities that qualify for the exemption.201 Unlike other Section 213(a)(1) 
exemptions, the DOL does not require that the employee be “salaried” to be 
exempt.202

(1) Primary Duty of Making Sales

To determine the employee’s primary duty, work that is related to the employ-
ee’s own outside sales or solicitations (such as incidental deliveries and collections) 
is also considered exempt work. In addition, other work that furthers the employ-
ee’s own sales efforts is exempt work including, for example, writing sales reports, 
updating the employee’s sales catalogue, planning itineraries, attending sales 
conferences, performing promotional work, and providing customer service.203 
However, promotional work that paves the way for sales made by someone else is 
not exempt outside sales work.204

Making sales includes any “sale, exchange, contract to sell, consignment for 
sale, shipment for sale, or other disposition” of goods or services.205 The touch-
stone for making a sale is obtaining a commitment, which can include obtaining 
an order or contract for services or facilities.206 Courts examine several factors 
in deciding whether the exemption applies, considering not only whether the 
employee makes sales but also whether the employee generates commissions for 
himself, the level of supervision, whether the job was advertised as a sales position 
and whether sales training was provided, whether the employee independently 
solicits new business, and the extent to which the employee’s work is unsuitable to 
an hourly wage.207

For example, an insurance salesman was exempt where his primary duty was 
selling insurance (including soliciting business, presenting products to prospects, 
and obtaining purchase commitments); he received a commission-based salary; 
and he worked primarily away from the office with “significant discretion over 
the content and structure of his work life.”208 Similarly, a “marketing director” 
of a title insurance company was exempt because she received commission-based 
pay for title insurance orders, and the sales were complete once she obtained the 
orders.209 However, a “sales representative” who does not make sales to the ulti-
mate consumer but, instead, is responsible for promoting the product and creating 
a network of dealers who make sales does not qualify for the exemption.210

A driver who delivers products based on customer needs and does not make 
sales, or only offers new products or visits new potential customers when instruct-
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ed by a supervisor, does not qualify for the exemption.211 By contrast, driver-
salesmen who make sales at the locations they visit are exempt.212

Pharmaceutical sales representatives have also been deemed exempt by some 
courts under the “outside sales” exemption because they profit from convincing 
doctors to write prescriptions for their products.213 Other courts have held that 
they are not exempt because they cannot sell directly to doctors or patients, and 
therefore do not make “sales.”214

(2) Away From The Employer’s Place of Business

The phrase “away from the employer’s place of business” includes employees who 
make sales at the customer’s place of business or, if selling door-to-door, at the 
customer’s home. To meet this requirement, an outside sales employee only needs 
to be away from the employer’s place of business when performing her primary 
duties.215 Under the DOL’s definition, “outside sales” does not include sales made 
by mail, telephone or the Internet unless such contact is used in addition to per-
sonal calls. As a result, “any fixed site, whether home or office, used by a salesper-
son as a headquarters or for telephonic solicitation of sales is considered one of the 
employer’s places of business, even though the employer is not in any formal sense 
the owner or tenant of the property.”216 As an example, real estate salespeople who 
worked out of model homes in developing communities were outside sales employ-
ees because, even though the model home was considered the “employer’s place of 
business,” the salespeople spent a significant amount of time away from the model 
homes performing duties that were incidental to their sales duties.217
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Section 211(c) of the FLSA contains a general requirement that employers 
keep records of work hours and compensation:

Every employer subject to any provision of this chapter or of any 
order issued under this chapter shall make, keep, and preserve such 
records of the persons employed by him and of the wages, hours, and 
other conditions and practices of employment maintained by him, and 
shall preserve such records for such periods of time, and shall make 
such reports therefrom to the Administrator as he shall prescribe by 
regulation or order as necessary or appropriate for the enforcement of 
the provisions of this chapter or the regulations or orders thereunder. 
The employer of an employee who performs substitute work described 
in Section 207(p)(3) of this title may not be required under this sub-
section to keep a record of the hours of the substitute work.1

In implementing Section 211(c), the DOL has issued what is perhaps the most 
unintentionally tongue-in-cheek of its FLSA regulations, Section 516.1. The regu-
lation provides that “no particular order or form of records is prescribed by the 
regulations in this part.”2 The balance of the “recordkeeping” regulations provide 
exactly to the contrary, and demand that very specific records must be maintained 
by covered employers. These records include the following information on every 
employee:

• Name and any payroll identification numbers used for the employee.

• Home address.

• Date of birth (if the employee is under 19 years of age).

• Sex.

• Occupation in which employed.

• Time of day and day of week on which the workweek (or Section 
207(k) work period) begins.

• Regular hourly rate, and basis on which wages are paid (e.g., weekly, 
monthly).

• Hours worked each workday.

• Hours worked each day of the workweek (or 7(k) work period).3

• Total daily or weekly straight-time earnings or wages.

• Total overtime compensation.

• All deductions from gross wages.

• All wages paid each pay period.

• Date of payment of wages.
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Under Section 516.5 of the regulations, these records must be maintained for 
three years. In addition, the following records must be maintained for two years 
pursuant to Section 516.6 of the regulations:

• Time cards, or starting and stopping “work sheets.”

• Wage rate tables used in computing straight-time wages.

• Schedules showing hours of work.

All records which are required to be maintained under the FLSA must be 
made available within 72 hours following notice from the DOL, and are required 
by Section 516.7 of the regulations to be thereafter always available for inspection 
by the DOL. The records must be kept in such a fashion that relevant wage and 
hour information will be readily apparent to the DOL.4 The falsification of any 
records required to be kept under the FLSA constitutes an independent violation 
of the FLSA.5

In a recent opinion letter, the DOL has indicated that an internet-based 
recordkeeping system can comport with the FLSA provided enough safeguards are 
in place to protect the privacy and integrity of the data. In approving the record-
keeping system, the Court provided the following description of the system:

The company’s internet-based system allows employees to enter 
starting and stopping times (‘hours worked’) information via com-
puter on a computer displayed ‘timecard,’ and also to record vacation 
or sick leave usage. Both systems incorporate appropriate security 
measures that include authentication procedures. Under both systems, 
time reporting will be on an ‘exception basis,’ i.e., only deviations 
will be captured, for employees who work fixed schedules. All FLSA 
required data will be stored in the company’s data processing system 
and no paper records will be maintained.6

The FLSA’s recordkeeping requirements are not mere technicalities, but sub-
stantive obligations an employer must meet. Courts have referred to the record-
keeping requirements as “fundamental underpinnings” of the FLSA and critical to 
ensuring the law’s effectiveness, for an employer’s “failure to keep accurate records 
can obscure a multitude of minimum wage and overtime violations.”7

THE IMPACT OF AN EMPLOYER’S FAILURE TO KEEP THE 
RECORDS REQUIRED BY THE FLSA.

An employer’s failure to keep records required by the FLSA subjects it to a 
lawsuit by the DOL. Individual employees do not have the ability to bring a law-
suit over recordkeeping failures.8

More significantly, an employer’s failure to produce any of the records the 
FLSA requires it to maintain may result in a presumption against the employer 
– a presumption that the records, if produced, would support an employee’s claim 
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that moneys are owed under the FLSA.9 In addition, in the absence of records, 
anecdotal evidence by employees estimating the time they spent working is admis-
sible to establish how many hours the employee worked.10 As explained by the 
Supreme Court, when an employer fails to keep adequate employment records, 
an employee makes a prima facie case under the FLSA if the employee produces 
“sufficient evidence to show the amount and extent of [his] work as a matter of 
just and reasonable inference.” The employee’s proof of work hours need not be 
precise as to the dates and hours worked,11 and can consist of estimates as to the 
amount of work performed.12 An employee’s testimony, standing alone, will suf-
fice to establish the amount of unpaid overtime worked,13 even if there is other 
evidence contradicting the employee’s testimony.14 The burden “then shifts to 
the employer to come forward with evidence of the precise amount of work per-
formed or with evidence to negate the reasonableness of the inference to be drawn 
from the employee’s evidence. If the employer fails to produce such evidence, the 
Court may then award damages to the employee, even though the result be only 
approximate.”15 An employer that has failed to keep adequate records will find it 
extremely difficult, if not impossible, to overcome the testimony of employees as 
to the hours they worked.16

In the absence of records, the testimony of employees can be quite general 
and still satisfy the requisite burden of proof.17 In one case, for example, a court 
found sufficient an employee’s testimony that he “worked more than 40 hours a 
week.”18 In another case, a court awarded damages to a police officer participat-
ing in an undercover operation where there were no records whatsoever of the 
overtime work, but where the employee’s supervisors had first-hand knowledge 
of some of the excess work hours.19 While employees need not “prove each hour 
of overtime work with unerring accuracy or certainty,”20 enough evidence must 
be offered so that the Court as “a matter of just and reasonable inference” may 
estimate the unrecorded hours.21 Courts will occasionally discount an employee’s 
anecdotal evidence of hours work because of a “tendency to exaggerate” actual 
hours worked.22

If the employer does not keep adequate records, whoever is bringing the law-
suit (the employees or the DOL) can meet their burden of proof by establishing 
that a representative sample of the employer’s workers have performed work for 
which they were improperly compensated and by producing “sufficient evidence 
to show the amount and extent of that work as a matter of just and reasonable 
inference.”23 There is no obligation to present the testimony of each employee 
covered by the claim.24 When there are different job categories involved, at least 
one representative employee or one person with first-hand knowledge of the cat-
egory must testify.25

Evidence of the time worked by an employee can be developed in a variety 
of other ways. In the absence of records, courts will accept evidence of the time 
worked by similarly-situated employees.26 For instance, in one case a court upheld 
the use of a sample of 2.5% of all affected employees to determine back wages 
due the rest,27 and in another a court accepted a simple questionnaire distributed 
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to employees.28 If “representative plaintiffs” are used to establish damages, the 
employees must prove that the nature, character, and frequency of their work is 
similar to that of others in their class.29

While an employer may delegate its FLSA recordkeeping requirements to 
lower-ranking employees, the delegation will not excuse the employer’s failure to 
maintain adequate records if the lower-ranking employees do not adequately per-
form their jobs.30 As one court succinctly put the matter, the employer delegates 
its recordkeeping requirements “at its peril.”31 In one case, a sheriff ’s office did 
not maintain adequate records of the accrual and usage of compensatory time off. 
When a deputy suing for overtime submitted a crudely-prepared “K-Time Report” 
showing his compensatory time off activity and the County was unable to pro-
duce any documentation to the contrary, the Court found that the County failed 
to rebut the employee’s prima facie case that the compensatory time off was earned 
and not used.32

If an employer treats employees on a commission basis, seeking the partial 
overtime exemption of Section 207(i), it has a strict obligation to keep records not 
just of all commissions paid, but also of the “settlement periods” used to allocate 
the commissions over pre-determined periods of time.33
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METHODS OF ENFORCEMENT OF THE FLSA.
Enforcement of the FLSA is through one of two routes. The first path entails 

the DOL conducting an investigation into an employer’s employment practices, 
and making a determination as to whether the employer has violated the FLSA. If 
the DOL so determines, it has the right to seek enforcement of the FLSA by filing 
suit. Among the remedies the DOL may recover are the employee’s back wages; an 
equivalent amount in “liquidated damages”; an injunction restraining any person 
from violating the FLSA; and in cases of willful violations of the FLSA, criminal 
sanctions against the employer, including fines and imprisonment. If the DOL 
brings a lawsuit on behalf of employees, it deprives the employees of the right to 
later bring their own lawsuit for the same claims.1

The second method of enforcement contemplated by the FLSA involves 
employees filing suit themselves, without the intervention of the DOL. In such 
cases, employees are entitled to recover their past-due wages, an equivalent amount 
in liquidated damages, their court costs, and their attorney fees. The DOL is free 
to intervene in such proceedings. Employee-initiated lawsuits under the FLSA may 
be filed in either state or federal court.2 The sole exception to this rule is that state 
employees cannot bring lawsuits against their employers in either state court or 
federal court; claims for violation of the FLSA by state employees must be brought 
by the DOL.3 Generally speaking, only employees (and not their labor organiza-
tions) have standing to bring FLSA lawsuits,4 though unions may have the stand-
ing to bring lawsuits alleging that the compensatory time off provisions of the 
FLSA have been violated.5 Except where an employee is suing for improper retali-
ation for his or her exercise of FLSA rights, employee lawsuits can only seek dam-
ages for FLSA violations; only the DOL has the authority to seek an injunction,6  
except in retaliation cases, where either the DOL or an employee can obtain an 
injunction.7 If the DOL brings a lawsuit seeking an injunction, the DOL’s filing 
eliminates the ability of an employee to file a private lawsuit.8

Employees who consider bringing FLSA claims must weigh different concerns 
when deciding whether to pursue the claim themselves or to ask the DOL to 
bring the claim. On one hand, when the employee brings the claim, he or she is 
responsible for the costs of litigation and the potential liability for attorney fees if 
the employee is not successful in the lawsuit. On the other hand, when the DOL 
brings the claim, it – not the employee – has complete control over the course of 
the litigation, including the right to make decisions as to whether to settle a claim 
and for how much to settle the claim.

THE STATUTES OF LIMITATION FOR FLSA VIOLATIONS.
The normal statute of limitations for FLSA violations is two years, meaning 

that claims for violations of the FLSA must be brought within two years after they 
occur.9 An employer can agree or stipulate to a longer statute of limitations, a tool 
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sometimes used to facilitate pre-lawsuit settlement discussions. Such stipulations 
are observed by the courts.10

If an employee is a member of an FLSA class action, the statute of limitation 
is tolled (i.e., stops running) on the day the employee affirmatively joins the class 
action by filing a consent to join the lawsuit or on the date that notice is sent by 
the Court to all potential class members.11 In general, every new paycheck issued 
by an employer that does not comply with the FLSA starts a new statute of limita-
tions running for FLSA violations reflected in that paycheck.12 A state statute does 
not have the ability to extend the FLSA’s normal statute of limitations.13

Where the employer’s violation of the FLSA is “willful,” the statute of limita-
tions is three years. In the case of McLaughlin v. Richland Shoe Co., the United 
States Supreme Court ruled that the word “willful” is considered synonymous 
with such words as “voluntary,” “deliberate” and “intentional,” and refers to con-
duct which is not merely negligent.14 In the case, the Supreme Court established 
that the standard for a willful violation of the FLSA is where the employer either 
knew or showed reckless disregard for the matter of whether its conduct was pro-
hibited by statute. Such willfulness can be established, for example, where the 
employer acknowledges that the employee is entitled to overtime compensation, 
but refuses to pay the employee overtime because of a philosophical belief that 
“supervisors” should not be entitled to overtime.15

It has proven relatively difficult for employees to establish that an employer’s 
conduct is willful and that the FLSA’s three-year statute of limitations should 
apply. Factors courts have considered in ruling that an employer did not act will-
fully have included the employer’s reliance on the terms of a labor contract,16 an 
employer’s reliance on the advice of counsel17 or an FLSA “consultant,”18 and 
where an employer merely failed to properly anticipate how the law with respect to 
compensation for canine time would develop.19 Merely negligent conduct by an 
employer will ordinarily not suffice to prove willfulness;20 similarly, conduct that 
simply “lacks prudence” does not establish willfulness.21

What follows are examples of employer conduct that have been held to be suf-
ficient to establish a claim that the employer willfully violated the FLSA:

• Where an employer knows the requirements of the law, and simply 
disregards them.22

• Where a union notified the employer that it was improperly 
characterizing certain supervisors as exempt from the FLSA, and the 
employer chose to simply ignore the union’s advice,23 or where the 
employer knows through its own resources that it is violating the 
FLSA.24

• Where the employer deliberately misclassifies an employee’s job, but 
changes none of the employee’s duties, to try to claim the employee is 
exempt from FLSA overtime.25
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• Where an employer had been investigated in the past by the DOL, 
paid back wages required by the DOL, and had received advice as to 
how to comply with the law, but continued to violate the law in its pay 
practices.26

• Where an employer received a memorandum from its legal department 
advising it that its conduct violated the FLSA, and continued the same 
course of conduct.27

• Where the employer made public statements that it was straddling a 
“fine line” of FLSA legality in the way it paid employees, but continued 
the payment scheme because of its profitability.28

• Where lower-level managers deliberately restricted reports of hours 
worked to less than overtime thresholds.29

• Where an employer falsified a document detailing compliance with the 
FLSA.30

• Where a company’s president instructed employees that they would 
not be compensated for more than 40 hours of work, even though the 
president had reason to know the employees worked longer hours.31

• Where an employer only allowed employees to record overtime hours 
worked that had been “pre-approved.”32 

• Where an employer knowingly kept inaccurate time records.33

Most states have enacted “notice of claim” or “tort claim” statutes, which 
require that claims against governmental bodies be made within a specified period 
after their accrual. Often, such statutes require the filing of claims within 180 
days, or some other time period lesser than the FLSA’s two and three-year statutes 
of limitation. The courts have consistently held that the overriding public policy 
purposes behind the FLSA requires the result that non-compliance with a state 
notice of claim statute does not bar FLSA claims against governmental subdivi-
sions.34

THE LIABILITY OF CORPORATE OFFICERS AND SUPERVISORS 
FOR FLSA VIOLATIONS.

Under Section 203(d) of the FLSA, the term “employer” includes “any person 
acting directly or indirectly in the interest of an employer in relation to an employ-
ee.”35 A corporate officer’s personal liability under the FLSA turns on whether she 
has a significant ownership interest in the corporation, whether she had personal 
responsibility for the decision that lead to the conduct which violated the FLSA, 
and whether she had control of significant aspects of the corporation’s day-to-day 
operations, including the compensation of employees.36 As one court observed, 
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“the definition of ‘employer’ under the FLSA is not limited by the common law 
concept of ‘employer,’ but is to be given an expansive interpretation in order to 
effectuate the FLSA’s broad remedial purposes.”37

Many courts applying these tests have found corporate officers personally 
liable for FLSA violations.38 For example, one court found a company’s presi-
dent personally liable for FLSA violations where she hired and fired employees, 
set work hours, directed work activities, had the authority to set wages, and was 
ultimately in a position of authority over the business decisions that led to the 
FLSA violations.39 In a similar case, a court found a company’s president to be 
an “employer” subject to FLSA liability where the president had “continuous con-
tact” over payroll and other personnel matters.40 In a third case, a court found 
an individual to be an “employer” where he served as president, general manager, 
chairman of the board and owner of 80% of the employer’s stock, he actively par-
ticipated in the overall supervision of the company as well as in many day-to-day 
functions involved in operating the company, was frequently on the premises, and 
several employees testified that they received specific instructions from him on 
how to perform their job duties.41

At times, an employer found to violate the FLSA may file a claim against its 
supervisors who allowed the uncompensated time to be worked, seeking to have 
the supervisors indemnify the employer (pay the damages due the employee). 
Courts routinely reject such indemnity claims.42 

WHEN LIQUIDATED DAMAGES MAY BE RECOVERED.
Ordinarily, a plaintiff under the FLSA will automatically be entitled to liqui-

dated damages in addition to wages or overtime not paid.43 Liquidated damages 
under the FLSA are an amount of damages equivalent to the wages owed as a 
result of the finding of non-compliance with the FLSA. As one court explained, 
liquidated damages “are considered compensatory rather than punitive in nature, 
and constitute compensation for the retention of a workman’s pay which might 
result in damages too obscure and difficult of proof for estimate other than by 
liquidated damages.” 44

In general, liquidated damages are presumed or “normal” under the FLSA.45 
However, the Portal-to-Portal amendments to the FLSA provide that liquidated 
damages are not mandatory if the employer acted in “good faith”:

In any action * * * to * * * recover unpaid minimum wages, 
unpaid overtime compensation, or liquidated damages, under the 
Fair Labor Standards Act of 1938, as amended, if the employer shows 
to the satisfaction of the Court that the act or omission giving rise to 
such action was in good faith and that he had reasonable grounds for 
believing that his act or omission was not a violation of the Fair Labor 
Standards Act of 1938, as amended, the Court may, in its sound dis-
cretion, award no liquidated damages or award any amount thereof 
not to exceed the amount specified in section 16 of this title.46
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In order to avoid liquidated damages, the employer must sustain a burden 
of persuading the Court by proof that its actions were in subjective and objec-
tive good faith.47 The subjective component refers to what the employer actually 
believed.48 The objective component measures the reasonableness of the employ-
er’s belief in light of all the circumstances.49 

The granting of liquidated damages is mandatory unless the employer can 
show the requisite good faith.50 Most cases turn on whether the employer was 
acting as a reasonable employer would under all of the circumstances,51 and in 
particular whether it was appropriately “diligent” about its FLSA obligations.52 
Deliberate acts of malfeasance need not be proven to support liquidated damages; 
it is sufficient to establish unreasonable conduct on the part of the employer by 
simply showing that the employer did little or nothing to either determine what 
the law was or to bring its practices into compliance with the law.53 As one court 
put it, good faith “requires more than ignorance of the prevailing law or uncer-
tainty about its development. It requires that an employer first take active steps 
to ascertain the dictates of the FLSA and then move to comply with them.”54 Put 
more picturesquely, another court observed, “a good heart but an empty head does 
not produce a defense” against liquidated damages.55 Most courts hold that the 
award of liquidated damages is automatic if a jury finds that the employer will-
fully violated the FLSA.56

Factors leading to a conclusion that an employer acted in good faith include 
reliance on opinion letters issued by the DOL and a bona-fide effort on the 
part of the employer to evaluate the job duties and hours of work of employees 
for whom an FLSA exemption is claimed. Examples of good faith conduct by 
employers that resulted in the avoidance of liquidated damages have included the 
following:

• Reliance on DOL regulations or the regulations of other federal 
agencies.57 

• Reliance on erroneous conclusions from “minor” officials of the DOL58 
or other governmental agencies.59

• Reliance on advice from attorneys.60

• The formation of a committee to review the proper way to calculate 
the overtime rate and contracting with outside counsel to review 
employment practices with FLSA compliance in mind.61 

• Adopting a compensation plan after consultation between its attorneys 
and the DOL, only to have the compensation plan not be implemented 
by another employee.62

A classic case of reasonable conduct by an employer can be found in the case 
of Doden v. Plainfield Fire District, which involved whether the Section 207(k) 
exemption could be claimed for paramedics. The Fire District avoided liqui-
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dated damages by showing that it had reviewed FLSA handbooks and materials, 
engaged in discussions with other fire districts and departments about the FLSA, 
conferred with its attorneys about the issue, and promptly changed its practices 
when court decisions on the paramedic issue began to be decided against employ-
ers.63

Examples of conduct that has been held insufficient to avoid the award of liq-
uidated damages have included the following:

• Employers who failed to consult with an attorney or other expert about 
key wage and hour policies.64

• An employer that “blindly” relied on unclear DOL regulations,65 or 
which sought support from the DOL after putting into place an illegal 
employment practice.66

• An employer that relied on the lack of complaints from employees for 
the conclusion that it was not violating the FLSA.67

• An employer that made “no effort” to comply with the FLSA.68

• An employer that failed to seek or obtain DOL approval for its 
compensation structure for police officers at a time when it was subject 
to an FLSA lawsuit by its firefighters.69

• An employer that failed to vigilantly monitor the work hours of its 
sheriff ’s deputies.70

• Where an employer was “well aware” of the FLSA’s requirements.71

• An employer that made no changes in its practices after it had 
previously been involved in litigation under the FLSA.72

• An employer that wrongly claimed some of its employees were not 
covered by the FLSA when a memorandum from one of its attorneys 
indicated to the contrary.73

• An employer that simply “chose to remain ignorant of case law.”74

• An employer that processed the overtime claims of its employees in a 
“negligent” manner.75

• An employer that merely adhered to “industry practice” without trying 
to determine the legality of the practice.76 

• An employer whose supervisors instructed employees not to report the 
hours they had worked.77

An example of an employer which was unable to demonstrate reasonable 
conduct can be found in Renfro v. City of Emporia, Kansas, which involved the 
compensability of on-call time. The Court awarded the City’s firefighters liqui-
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dated damages, where the only evidence the City could produce that it tried to 
determine and comply with the law – a phone call to the DOL about its policy 
– was undercut by the fact that the individual who made the call could not recall 
the job title or name of the DOL representative to whom she spoke, whether she 
described their policy in detail to the DOL representative, and by the fact that the 
City never requested a written opinion from the DOL on the subject.78

There is some question whether an employer may simply rely on the terms 
of a collective bargaining agreement in support of the argument that it should 
not be assessed liquidated damages. Based upon the long-standing rule that col-
lective bargaining agreements may not waive the FLSA rights of employees, the 
better (and majority) rule would seem to be that reliance on a collective bargain-
ing agreement will not avoid FLSA liability.79 A minority of courts find to the 
contrary, though, holding that reliance on a collective bargaining agreement con-
sidered with other factors can establish the requisite good faith and reasonableness 
necessary to avoid liquidated damages.80

INTEREST ON FLSA JUDGMENTS.
If employees are not awarded liquidated damages, they generally are entitled 

to pre-judgment interest on the unpaid overtime, which begins to accrue from 
the time the overtime should have been paid.81 The purpose behind pre-judg-
ment interest is to make employees whole for the lost compensation, taking into 
account the fact that employees could have earned interest on the money had it 
been appropriately paid by the employer.82 In one case, a fire department con-
tended that it should not be required to pay pre-judgment interest, stating that 
the unpaid overtime did not create a “windfall” for the City because it was not a 
profit-making operation. The Court rejected this argument, commenting that the 
City had a “local monopoly” on employing firefighters and that the overtime that 
the firefighters would receive in the lawsuit would not be worth as much as when 
it was earned.83

If an employee is awarded liquidated damages, there is no entitlement to pre-
judgment interest as well, since that would result in an employee’s “double recov-
ery.”84 On the other hand, post-judgment interest – that is, interest from the date 
the judgment is entered until it is paid – is routinely awarded in FLSA cases with-
out regard to whether employees have also been awarded liquidated damages.85

ATTORNEY FEES.
Under the FLSA, an employee who prevails in an FLSA lawsuit is entitled 

to reasonable attorney fees and court costs.86 Attorney fee awards are mandatory 
at the trial level; that is, whenever an employee prevails in an FLSA suit at trial, 
attorney fees must be awarded.87 In contrast, if there is an appeal of the trial 
court’s decision, the appellate court has the discretion to either award or deny the 
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employee attorney fees.88 Unlike many statutes, the FLSA makes no provision for 
payment of the employer’s attorney fees if it prevails.

One court explained the reasons for the mandatory nature of the attorney 
fee provisions of the FLSA as follows: “The purpose of the FLSA attorney’s fees 
provision is to insure effective access to the judicial process by providing attorney 
fees for prevailing plaintiffs with wage and hour grievances. Courts should not 
place an undue emphasis on the amount of plaintiff ’s recovery because an award 
of attorney fees encourages the vindication of congressionally identified policies 
and rights within the discretion of the court.”89 In the words of another court, 
the attorney fee provisions of the FLSA are part of the “comprehensive remedy” 
provided by the FLSA.90

In smaller FLSA cases, the amount of attorney fees can easily eclipse the 
amount of back wages owed the employee. For example, in one case the employee 
recovered back wages of $6,072, and his attorney was awarded $50,000.91 Results 
like these provide a powerful incentive to employers to quickly resolve FLSA cases 
short of substantial litigation.

Occasionally, disputes arise as to the appropriate amount of attorney fees in 
an FLSA case. As a general rule, a successful plaintiff is entitled to reimburse-
ment for 100% of the hourly rate normally charged by the attorney for the hours 
worked by the attorney on the case, so long as the hourly rate is in keeping with 
the normal rates charged for such services in the community. This amount 
– referred to by the courts as the “lodestar” amount – may be adjusted upward or 
downward depending upon the individual circumstances of the case.92 For exam-
ple, if the plaintiff fails to recover on a significant portion of the claims raised 
in the case, a court may reduce the fees downward;93 however, simply because 
a plaintiff has “set high sights” in claiming damages which are not completely 
recovered does not warrant a reduction in the amount of attorney fees.94 Courts 
following the “lodestar” approach consider the following factors in assessing attor-
ney fees: (1) The time and labor involved; (2) the novelty and difficulty of the 
issues; (3) the skill required to perform the legal services properly; (4) the preclu-
sion of other employment by the attorney due to the case; (5) the customary fee; 
(6) whether the fee is fixed or contingent; (7) the time limitations imposed by the 
client or circumstances; (8) the amount involved and the results obtained; (9) the 
experience, reputation, and ability of counsel; (10) the undesirability of the case; 
(11) the nature and length of the professional relationship between the attorney 
and the client; and (12) awards in similar cases.95

If the case presents novel or difficult questions of law or fact, or if the case is 
a risky one without a clear chance of recovery, the amount of attorney fees may be 
enhanced by a court.96 The fact that an employee may have retained a small or a 
large law firm to pursue the case is irrelevant in the amount of fees the employee 
is entitled; what is most important is the overall market rate for the type of ser-
vices provided by the attorney.97 Even if the lawsuit is handled by a low-income 
public interest law firm that did not bill the employees for the work performed, 
employees are still entitled to recover attorney fees.98
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Many employees bringing FLSA lawsuits are represented by attorneys on a 
contingent fee basis, under which the attorney is entitled to a percentage of the 
total recovery made by the employee. If the amount of the contingent fee is great-
er than what the attorney fees would be if the attorney’s normal hourly rate were 
used, the employer is only liable for the hourly equivalent of the attorney’s time, 
not the full amount of the contingent fee.99 Moreover, the fact that a contingent 
fee agreement was used is an appropriate factor for a court to consider in deter-
mining the amount of attorney fees to award.100 

A trial court’s ruling on the matter of attorney fees is extremely unlikely to be 
overturned on appeal. Appellate courts will only review an attorney fee judgment 
if the trial court has “abused its discretion” in awarding attorney fees or calculat-
ing the amount of attorney fees.101

No matter what the fee agreement with the attorney, the amount of fees 
which may be recovered by a successful FLSA plaintiff for the services of expert 
witnesses is limited to the federal court witness fee (currently $40 per day), since 
the FLSA does not contain any language mandating the full reimbursement of all 
expert witness fees and expenses.102

INJUNCTIONS AND OTHER EQUITABLE RELIEF IN FLSA 
CASES.

Normally, only the DOL has the right to seek injunctions in FLSA cases, 
relief that would encompass either requiring or prohibiting an employer from 
taking action in the future.103 However, in 1977, Congress amended the FLSA 
to allow private individuals to seek “legal or equitable” relief for violations of the 
anti-retaliation provisions of the FLSA.104 The 1977 amendments allow employ-
ees filing retaliation lawsuits to obtain relief such as “employment, reinstatement, 
promotion, and the payment of wages lost and an additional equal amount as liq-
uidated damages.”105

Courts have used sweeping language to describe the availability of injunc-
tions to prohibit further violations of the FLSA. One court observed: “Prospective 
injunctions are an essential tool to effectuate the policy of the FLSA because 
the cost of compliance is placed on the employer rather than the employee or 
the government.”106 Another court following the same approach commented: 
“Prospective injunctions merely require employers to comply with the law and do 
not place any unjustified hardship on employers.”107

THE GOOD FAITH DEFENSE.
Added to the FLSA by the Portal-to-Portal Act, Section 259 of the FLSA 

insulates an employer from liability under the FLSA if the employer is relying in 
good faith on the regulations, orders, or opinions of the Wage and Hour Division 
of the DOL:
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(a) In any action or proceeding based on any act or omission on 
or after [May 14, 1947], no employer shall be subject to any liability 
or punishment for or on account of the failure of the employer to 
pay minimum wages or overtime compensation under the Fair Labor 
Standards Act of 1938, as amended * * * if he pleads and proves that 
the act or omission complained of was in good faith in conformity 
with and in reliance on any written administrative regulation, order, 
ruling, approval, or interpretation, of the agency of the United States 
specified in subsection (b) of this section, or any administrative prac-
tice or enforcement policy of such agency with respect to the class 
of employers to which he belonged. Such a defense, if established, 
shall be a bar to the action or proceeding, notwithstanding that after 
such act or omission, such administrative regulation, order, ruling, 
approval, interpretation, practice, or enforcement policy is modified 
or rescinded or is determined by judicial authority to be invalid or of 
no legal effect.108

The DOL has fleshed out these provisions in Section 790.15 of its regula-
tions, which defines the term “good faith” at some length:

The legislative history of the Portal Act makes it clear that the 
employer’s ‘good faith’ is not to be determined merely from the actual 
state of his mind. Statements made in the House and Senate indicate 
that ‘good faith’ also depends upon an objective test – whether the 
employer, in acting or omitting to act as he did, and in relying upon 
the regulation, order, ruling, approval, interpretation, administrative 
practice or enforcement policy, acted as a reasonably prudent man 
would have acted under the same or similar circumstances. ‘Good 
faith’ requires that the employer have honesty of intention and no 
knowledge or circumstances which ought to put him upon inquiry.

In short, the good faith defense has several specific elements. First, the 
defense requires that the DOL has issued an interpretation of the FLSA that 
specifically applies to the particular situation facing the employer. The interpreta-
tion must be by the DOL itself, and not a lower-ranking individual within the 
DOL.109 The oral advice of a DOL compliance officer does not qualify for the 
good faith defense.110 Second, the defense requires that the employer actually rely 
on the interpretation of the DOL.111 Third, the defense requires that the reliance 
be in good faith, with the employer acting as a reasonably prudent person would 
under the circumstances.112 Because of the need for the DOL’s interpretation to 
be squarely on point, and to be specifically relied upon by the employer in adopt-
ing or following a wage or hour practice, it is not surprising that cases upholding 
the “good faith” defense are extreme rarities.

Occasionally, employers will raise the good faith defense when they were 
previously subject to an investigation by the DOL, and the DOL investigator did 
not raise questions concerning the practice later found illegal. Courts have unani-
mously found that the failure of the DOL to allege violations or make objections 
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as a result of an investigation does not amount to a written ruling or interpretation 
of the administrator upon which good faith reliance will bar liability under the 
Portal-to-Portal Act.113

CLASS ACTIONS UNDER THE FLSA.
Under the FLSA, employees are entitled to bring lawsuits for violation of the 

FLSA “in behalf of * * * themselves and other employees similarly situated.”114 
FLSA class actions are different from the normal sort of class action cases in that 
employees who are not individually named in the complaint are not parties to the 
lawsuit unless they affirmatively “opt in” or join the lawsuit by filing a written 
consent with the Court indicating a willingness to participate in the lawsuit and 
be bound by the outcome.115 Under “opt in” rules, an employee who does not 
affirmatively join the class action will not benefit from the Court’s decision.116 
Though there is a split of authority on the issue, most courts find that named 
plaintiffs need not file a consent to join the lawsuit.117

Employees bringing an FLSA claim can ask the assistance of a court in 
notifying other potential claimants of the opportunity to join the class action. 
Requesting such notice begins the first stage in a two-stage process of “certifica-
tion” of an FLSA action.118 At the first stage of the certification process, courts 
tend to be quite liberal in “conditionally certifying” an FLSA lawsuit to proceed 
on a collective basis. As the Supreme Court has commented, there is the “propri-
ety, if not the necessity” of courts taking affirmative steps to give notice to poten-
tial claimants.119 Courts deciding whether to facilitate notice to potential plain-
tiffs usually only examine the plaintiffs’ complaint to determine whether there has 
been an allegation that potential members “were together the victims of a single 
decision, policy, or plan,”120 a showing that has been described as “modest.”121 
If there is a sufficient allegation of a common practice, most courts will “leni-
ently” grant the right to facilitated notice,122 either through direct mail contact 
or through postings at the worksite.123 The employer will also be required to pro-
vide the contact information such as home addresses and telephone numbers for 
its current and former employees eligible to participate in the lawsuit,124 though 
for privacy reasons, it will not be required to furnish Social Security numbers.125 
The fact that the employer may have a variety of individualized defenses to raise 
against particular plaintiffs will not suffice to defeat certification.126

When a court gives notice to potential class members of an FLSA claim, the 
Court has the authority to set a reasonable cut-off date for employees to join the 
lawsuit.127 Employees joining the class before the cut-off date will usually have 
their statutes of limitations set as of the date the Court authorizes the sending of 
notice to potential class members; employees not joining the lawsuit who seek to 
assert the same claim will not be allowed to participate in the litigation and will 
not gain the benefit of the adjusted statute of limitation.128 After notice has been 
provided, and additional employees have joined the lawsuit, the employer has 
the right to seek “decertification” of the class action if the claims of the employ-
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ees indicate that they are not “similarly situated” as required by the FLSA’s class 
action provisions.129 If the FLSA lawsuit is “decertified,” the usual result is that 
the employees who joined the lawsuit will be free to bring their own lawsuits, with 
the statute of limitations preserved or “tolled” from the filing of the original law-
suit.130

In addition to seeking court-assisted notice, attorneys bringing FLSA cases are 
increasingly using websites to inform employees, who they may or may not repre-
sent, about the litigation. Though the law in the area is evolving, the rule seems to 
be that so long as the statements on the website are accurate and do not breach any 
privilege, the employer has no right to a protective order to shut down the web-
site.131 Along the same lines, courts allow other forms of communication between 
an attorney bringing an FLSA collective action and potential clients, so long as the 
communication is accurate and does not violate any ethical rules.132

At times, employees may bring FLSA claims in the same lawsuit as claims 
filed under state wage and hour statutes. Typically, state law wage and hour claims 
are not handled like FLSA cases, but are tradition class actions filed under Rule 23 
of the Federal Rules of Civil Procedure (or the state equivalent of FRCP 23). The 
result is that the FLSA claims in the lawsuit will be handled on an “opt-in” basis, 
with employees needing to consent to join the lawsuit to be bound by it, while the 
state law claims are handled on an “opt-out” basis, with employees covered by the 
lawsuit unless they affirmatively “opt-out” of the case.133

THE ABILITY OF LABOR ORGANIZATIONS TO ASSERT FLSA 
CLAIMS ON BEHALF OF THEIR MEMBERS.

In 1947, Congress amended the FLSA to limit the parties who could bring 
suit under the FLSA in what were known as the Portal-to-Portal amendments 
to the FLSA.134 The Portal-to-Portal amendments barred unions from bring-
ing actions under the FLSA as representatives of their members. The hostility of 
Congress to such so-called “representative actions” was undisguised, as revealed by 
the following comments made by a senator during the debates on the Portal-to-
Portal amendments:

But the second class of cases, namely, cases in which an outsider, 
perhaps someone who is desirous of stirring up litigation without 
being an employee at all, is permitted to be the plaintiff in the case, 
may result in very decidedly unwholesome champertous situations 
which we think should not be permitted under the law.135

Under the law today, a union is not a proper party to an FLSA lawsuit.136 
Moreover, an individual employee cannot become a party to an action under the 
FLSA unless he or she specifically files a consent form with the Court, even if the 
representative labor organization has purported to file a lawsuit on behalf of the 
employee.137
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DISCRIMINATION AGAINST EMPLOYEES ASSERTING CLAIMS 
UNDER THE FLSA.

The FLSA contains a strong “anti-discrimination” or other anti-retaliation 
provision protecting employees who have asserted their rights under the law. 
Section 215(a) of the FLSA provides as follows:

[I]t shall be unlawful for any person * * * to discharge or in any 
other manner discriminate against any employee because such employ-
ee has filed any complaint or instituted or caused to be instituted any 
proceeding under or related to this chapter, or has testified or is about 
to testify in any such proceeding, or has served or is about to serve on 
an industry committee.138

The triggering point for Section 215(a) is that an employee must have filed 
a “complaint” or “instituted any proceeding” related to the FLSA, is about to 
testify or has testified in such a proceeding, or is about to serve or has served 
on an “industry committee.” To be covered by Section 215(a), a complaint need 
not solely be filed with the DOL; it will suffice if the complaint is filed with the 
employer139 or with a state wage and hour agency.140 Similarly, the testimony 
need not be in the employee’s own FLSA lawsuit to be protected; Section 215(a) 
grants protection even when the employee testifies in another employee’s case.141 
In all cases, the underlying FLSA claim need not necessarily have merit in order 
for the protections of Section 215(a) to apply.

Courts are deeply split on the question of whether the “complaint” must 
be filed externally – with the DOL, in a lawsuit, or in some formal setting – or 
whether the filing of an in-house complaint with the employer is sufficient to trig-
ger the anti-retaliation provisions of the FLSA. A majority of courts find that even 
informal, in-house complaints trigger the FLSA’s protections, reasoning: “By fail-
ing to specify that the filing of any complaint need be with a court or an agency, 
and by using the word ‘any,’ Congress left open the possibility that it intended 
‘complaint’ to relate to less formal expressions of protest, censure, resentment, or 
injustice conveyed to an employer.”142 A minority of courts requires a formal fil-
ing outside of the employment context to invoke the FLSA’s anti-retaliation provi-
sions.143

Analogously, there is a good deal of debate about the question of whether 
there must be a pending “proceeding” for the employee to be covered by the “tes-
tify” portion of Section 215(a). Some courts hold that for the “testify” portion of 
the law to make any sense at all, there must be a pending proceeding in which the 
employee has testified or will testify in the future.144 Others hold to the contrary, 
reasoning that an employer that fires an employee because it wrongly believes the 
employee is about to testify has engaged in conduct just as antithetical to the 
FLSA as an employer whose actions are motivated by a correct belief that the 
employee is about to testify.145
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DISCRIMINATION AND RETALIATION BECAUSE OF THE 
EXERCISE OF FLSA RIGHTS.

Section 215(a)(3) of the FLSA makes it unlawful for an employer to discrimi-
nate or retaliate against an employee because the employee has asserted rights 
under the FLSA, making it unlawful “to discharge or in any other manner dis-
criminate against any employee because such employee has filed any complaint or 
instituted or caused to be instituted any proceeding under or related to this chap-
ter, or has testified or is about to testify in any such proceeding, or has served or is 
about to serve on an industry committee.”

Retaliation and discrimination claims come in three varieties. First, in a 
minority of cases, there is direct evidence that the employer is retaliating against 
employees for pursuing their FLSA rights. Telling an employee, for example, that 
if she files an FLSA claim the employer would in turn bring claims against her, is 
a direct threat of illegal retaliation.146 

Most cases, though, involve only indirect evidence of retaliation, where there 
is no “smoking gun” of an obvious retaliatory action. In evaluating these cases, 
courts apply a test that involves shifting burdens of proof. Under the test, the 
employee must first make a prima facie or initial showing of retaliation, which 
consists of the following factors: 

(1) That the employee engaged in protected activity; 

(2) That an adverse employment action was taken against the employee  
   subsequent to or contemporaneous with the protected activity; and 

(3) That there exists a causal connection between the protected activity  
   and the adverse employment action.147 

If the employee meets this burden of proof, the employer must show a legiti-
mate, non-retaliatory reason for the adverse employment action. If the employer 
shows a non-retaliatory reason for the employment action,148 or if the employer 
shows that it had no reason to know of the protected activity,149 the burden shifts 
back to the employee to show that the articulated reason was a mere pretext. In 
the end, if the employer’s reasons for terminating an employee are truly unrelated 
to the employee’s FLSA complaints, the anti-retaliation provisions of the FLSA 
provide no protection against the discharge of the employee.150

Applying this approach, one court held that a discharged employee failed to 
establish retaliation where the employee was unable to show that the employer’s 
asserted grounds for discharge were pretextual. The employer proved that a non-
discriminatory disciplinary policy existed and that at least one other employee was 
terminated under that same policy.151 In another case, a court ruled that a state 
did not retaliate against probation officers by ending a 16% premium the officers 
had previously received under a collective bargaining agreement after an FLSA 
action was filed against it. The Court concluded that the state would have ter-
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minated the officers’ premium pay in any event under the terms of the collective 
bargaining agreement, which provided that the employer need no longer pay the 
premium if it was determined that the officers were not exempt from the FLSA’s 
overtime provisions.152

The third form of retaliation cases occur where an employer has “mixed 
motives,” that is where the employer was motivated to take action against an 
employee both because the employee asserted rights under the FLSA and for other, 
non-discriminatory reasons. Though the legal tests used by the courts in “mixed 
motive” cases are still evolving, it appears the rule is that the employee must show 
that (1) she engaged in activity protected under the FLSA; (2) she was discharged 
or otherwise retaliated against; and (3) a causal connection between the two.153 
Under such a test, the existence of permissible reasons for a discharge does not, in 
and of itself, mean that an employer has not illegally retaliated against the employ-
ee because of the employee’s exercise of FLSA rights.154

All three forms of retaliation cases require that the employer take some 
“adverse action” against the employee. In general, an employment action is suf-
ficiently adverse if the action might have dissuaded a reasonable worker from 
making or supporting a charge of discrimination.155 Among the types of employer 
conduct that constitute adverse action are discharge, suspension, transfer,156 
contacting a prospective employer with a bad reference,157 initiating an internal 
investigation into whether employees have testified truthfully in a pending FLSA 
action,158 and even more group-oriented actions such as rescinding a collec-
tive bargaining agreement.159 If an employer makes working conditions for the 
employee so onerous that a reasonable person would feel they were forced to quit, 
the courts will consider the employee to be “constructively discharged” and thus 
subject to an adverse action for FLSA retaliation purposes.160 It is also illegal for 
an employer to respond to an FLSA lawsuit by making baseless counterclaims 
against the employee in the same lawsuit.161

If an employer has illegally retaliated against an employee for filing an FLSA 
complaint, a wide range of remedies is available to a court. The most common 
of the remedies include back pay and, if appropriate, employment, reinstatement, 
promotion, and other forms of relief necessary to make the employee whole.162 If a 
court is convinced of the serious nature of the FLSA violation, the Court can also 
issue an injunction.163 However, there is a deep split in the courts as to whether 
an illegally retaliating employer is liable for punitive damages. One set of courts 
finds punitive damages unavailable in retaliation cases, reasoning that the purpose 
of the FLSA is appropriate compensation, not punishment. The courts reaching 
the contrary result point to the fact that Section 216(b) of the FLSA allows both 
“legal and equitable relief” as may be appropriate to effectuate the purposes of the 
FLSA “without limitation,” a clear implication that punitive and other damages 
available in other forms of litigation should be available under the FLSA.164

Courts are also split on the question of whether an employee need file a writ-
ten complaint about an employer’s wage and hour practices as a predicate to a 
retaliation claim. A minority of courts, usually focusing on the words “to file” in 
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Section 215(a), have concluded that the anti-retaliation provisions of the FLSA 
were narrower than similar provisions in Title VII of the Civil Rights Act or the 
Age Discrimination in Employment Act, and hold that Section 215(a) requires 
the submission of some writing to an employer, court, or administrative body.165 
A clear majority of courts take a more liberal approach, and give protections to 
informal and even oral complaints of FLSA violations,166 though “abstract grum-
bling” will not rise to the level of a protected complaint.167 In any event, it is clear 
that the employee’s complaint, whether written or oral, need not specifically use 
words such as “the Fair Labor Standards Act,” and that simply complaining about 
“overtime practices” will suffice to trigger the protections of Section 215(a).168

“GAP-TIME” DAMAGES.
“Gap time” occurs where the employee works uncompensated straight-time 

hours. Gap time issues can arise in two contexts – where the employee works no 
overtime in the workweek or work period and simply has uncompensated straight-
time hours, or where the employee also works compensated or uncompensated 
overtime in the same workweek or work period. The first scenario is simplest 
under the law, for courts are united in holding that so long as the employee 
receives the minimum wage over the entire workweek or work period and works 
no overtime, there is no FLSA violation if the employee works uncompensated 
straight-time hours.169

Courts are split on the second scenario – whether the FLSA contains any 
obligation on the part of the employer to pay the employee anything more than 
the minimum wage for hours worked up to the overtime threshold when the 
employee works overtime hours in the same workweek. Some courts hold that 
so long as employees are paid at the minimum wage over the entire workweek or 
work period, there is no obligation to compensate employees for “gap time.” As 
one court following this point of view observed:

Plaintiffs’ salaries were intended to compensate them for all 
hours worked up to 171 in a 28-day period. That is, prior to mid-
1995 when straight time was instituted for hours worked ‘in the gap,’ 
Plaintiffs were paid a salary and their salary was the same whether they 
worked 160 hours or as many as 171 hours in a 28-day period. As a 
matter of law, there is no requirement that an employer reimburse 
employees for ‘gap’ time.170

The contrary view was expressed in Lamon v. City of Shawnee, where the 
employer had elected the 28-day 7(k) exemption for its police officers, which 
obligated it to pay the officers time and one-half the regular rate of pay for hours 
worked above 171 hours in a 28-day period. The employer paid the employees 
at the straight time regular rate for up to 160 hours in the work period, but was 
unwilling to pay the employees anything for the hours worked between 160 and 
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171 in the work period. The Court rejected this argument, and held that the time 
between 160 and 171 hours must be paid at the regular rate of pay:

The Court notes in defendant’s extensive briefing of its argument 
that there is no express requirement under the FLSA that plaintiffs be 
paid for the hours between 160 and 171 which are statutorily exempt 
from the normal requirement that these hours are compensable at an 
overtime rate. However, the Court finds defendant’s argument to be 
unreasonable in view of the remedial purpose of the FLSA. The Court 
finds the requirement that plaintiffs be paid compensation at their 
regular hourly rate to be implicit in the framework of the FLSA.171

THE SETTLEMENT OF FLSA CASES AND WAIVER OF FLSA 
RIGHTS.

Because the FLSA is a remedial statute designed to benefit employees, courts 
have held that the settlement of an FLSA claim for less than the full amount of 
money to which the employee was entitled will not act as a bar to a later lawsuit 
by the employee to recover the balance of the back pay which is due.172 As put 
by one court, “the Fair Labor Standards Act was carefully designed to trump 
contracts and to give employees rights that they could not waive or contract 
away.”173 This rule was established in Brooklyn Savings Bank v. O’Neal, in which 
the Supreme Court considered the claim of an employee who had accepted the 
amount of overtime wages then due him, and waived his right to liquidated dam-
ages. The employee subsequently brought suit to recover the liquidated damages. 
The Supreme Court held the employee’s earlier release of his FLSA claims to be 
ineffective, reasoning that where a statutory right is conferred on an individual 
but affects the public interest, it cannot be waived or released where the waiver 
or release would contravene public policy.174 In the following year, the Supreme 
Court held in Schulte v. Gangi that even where a genuine issue existed as to 
whether the FLSA even applied to a particular case, a settlement and release by 
employees could be voided.175

Following these dictates, courts have routinely disregarded waivers of FLSA 
rights signed by employees upon termination of their employment.176 Some cases 
involve fairly egregious facts – for example, where a waiver is presented to employ-
ees in a language other than their native tongue, and the employer, in the process 
of going out of business, insists on their signing the waiver as a condition of rehire 
by the new business.177

Though it is not a matter without dissent, the emerging rule is that an FLSA 
action, once filed, can only be settled with court or the DOL’s approval.178 Before 
approving an FLSA settlement, a court must scrutinize the settlement agreement 
to determine if it is a fair and reasonable resolution of a bona fide dispute. If the 
settlement reflects a reasonable compromise over issues that are actually in dis-
pute, the Court may approve the settlement “in order to promote the policy of 
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encouraging settlement of litigation.”179 The factors considered by courts include 
whether there is any evidence of fraud or collusion in reaching the settlement, 
the complexity, expense and duration of the litigation, the amount of “discovery” 
exchanged between the parties, the probability of success were the case to go to 
trial, the range of possible recoveries, and the opinions of the lawyers handling the 
case.180

Since employees who are covered by collective bargaining agreements are not 
bound by the terms of FLSA settlements reached between their labor organizations 
and an employer, an employer involved with a labor organization in FLSA settle-
ment discussions would be best advised to insist that each individual employee 
covered by the settlement agree to the settlement in writing.181

LAWSUITS AGAINST STATES FOR FLSA VIOLATIONS.
The FLSA authorizes state employees to bring lawsuits against employers 

either in federal or state court. In a series of decisions beginning in 1996, the 
United States Supreme Court has ruled unconstitutional those provisions of the 
FLSA, leaving state employees with no right to bring FLSA lawsuits against their 
employers. Instead, FLSA claims on behalf of state employees can only be brought 
by the DOL.

These developments involve the interpretation of the Eleventh Amendment 
to the United States Constitution, which provides that a state can only be sued 
in federal court if either (1) it has consented to such a suit; or (2) there is explicit 
authority elsewhere in the Constitution which abrogates a state’s immunity from 
suit in federal court. For years, the Supreme Court had held that laws enacted 
under the so-called “Interstate Commerce Clause” of the Constitution – which 
gives Congress the authority to pass laws regulating interstate commerce – could 
subject a state to suit in federal court, ruling that the Interstate Commerce Clause 
contained the necessary authority in the Constitution to override a state’s Eleventh 
Amendment immunity from suit in federal court.182 Since Congress enacted the 
FLSA under the Interstate Commerce Clause, courts had consistently rejected 
attempts by states to have FLSA lawsuits dismissed from federal court on Eleventh 
Amendment grounds.183

In 1996, the Supreme Court decided Seminole Tribe of Florida v. Florida, a 
case seemingly completely unrelated to the FLSA. At issue in Seminole Tribe of 
Florida was whether the “Indian Commerce Clause” of the Constitution – which 
gives Congress the authority to regulate commerce with Indian tribes – was suf-
ficient to override a state’s Eleventh Amendment immunity from lawsuit in federal 
court. In holding that the Indian Commerce Clause did not override a state’s 
Eleventh Amendment immunity, the Supreme Court also took the opportunity to 
overrule its leading decision holding that the Interstate Commerce Clause overrode 
a state’s Eleventh Amendment immunity from suit in federal court.184

Almost immediately, states began seeking dismissal of FLSA lawsuits filed 
against them in federal court. Without exception, every court to consider the 
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issue has held that Seminole Tribe of Florida requires the dismissal of federal court 
FLSA lawsuits against states.185 Some state employees took the opportunity to 
refile their suits in state court, under the long-accepted notion that the Supremacy 
Clause of the Constitution required state courts to enforce federal statutes such 
as the FLSA. However, in Alden v. State of Maine, the Supreme Court reversed 
almost 200 years of its decisions, and held that Eleventh Amendment immunity 
applied not just to federal courts, but to state courts as well, thus eliminating the 
right of state employees to file FLSA lawsuits in state courts.186

The Eleventh Amendment only applies to states, not to political subdivi-
sions of states. Thus, employees can sue cities, counties, regional transit authori-
ties, school districts, and other special districts in state or federal court under the 
FLSA.187 Moreover, it is an open question whether employees can bring FLSA 
lawsuits against state officials in their individual capacity (as opposed to as repre-
sentatives of the State), and thereby evade the Eleventh Amendment’s bar.188
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With the recognition that some of the information set forth below may be 
out-of-date as soon as it is printed given the ever-changing nature of the Internet, 
what follows is a summary of some of the FLSA resources on the Internet:

 
Title of Internet 

Resource
Uniform Resource Locator 

(URL)
Brief Description of the 

Site Contents

AFL-CIO http://www.aflcio.org, Enter 
“overtime” in search box

The FLSA pages on the 
web site of the largest 
national labor organiza-
tion.

Alexander 
Hamilton 
Institute

http://www.legalworkplace.com/ Basic information and 
posters on the FLSA, 
along with a FAQs page 
from an employer’s stand-
point. Free e-mail newslet-
ters available.

Americans for 
Effective Law 
Enforcement

http://www.aele.org The home page for the 
publisher of the Fire and 
Police Personnel Reporter, a 
monthly journal contain-
ing FLSA and other cases.

Bureau of 
National Affairs

http://www.bna.com The home page for the 
publisher of the Labor 
Relations Reporter.

Business Legal 
Reports

http://compensation.blr.com Provides compensa-
tion data and analysis to 
employers.

Code of Federal 
Regulations

http://www.gpoaccess.gov/cfr/
index.html

Searchable on-line version 
of the Code of Federal 
Regulations. Relevant 
FLSA provisions are in 
Title 29.

http://www.aflcio.org
http://www.legalworkplace.com/
http://www.aele.org
http://www.bna.com
http://compensation.blr.com
http://www.gpoaccess.gov/cfr/index.html
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Commerce 
Clearing House

http://onlinestore.cch.com/ An on-line ordering sys-
tem for CCH products, 
some of which have infor-
mation on the FLSA and 
other employment laws.

County News http://www.naco.org/newsroom/
countynews/

Web page for the National 
Association of Counties. 
Newsletter occasion-
ally contains articles and 
advice on the FLSA.

Federal 
Employees And 
The FLSA

http://www.opm.gov/flsa/ How the FLSA is applied 
to federal employees.

Federal Judiciary http://www.uscourts.gov/ The home page for the 
United States court sys-
tem. Following the links 
will take you to the pages 
of the Supreme Court, and 
federal courts of appeals 
and trial courts.

Findlaw http://www.findlaw.com/ A comprehensive collec-
tion of labor law links, 
including court decisions, 
statutes, regulations, and 
organizations interested in 
the FLSA and other labor 
issues.

Hieros Gamos http://www.hg.org/newsstand.
html

A comprehensive listing 
of legal and related sites, 
including links to many 
labor law publications and 
compilations.

Labor Law 
Center Blog

http://blog.laborlawcenter.
com/category/federal-minimum-
wage/

Blog by company that 
helps businesses stay com-
pliant with federal labor 
laws. 

http://onlinestore.cch.com/
http://www.naco.org/newsroom/countynews/
http://www.opm.gov/flsa/
http://www.uscourts.gov/
http://www.findlaw.com/
http://www.hg.org/newsstand.html
http://blog.laborlawcenter.com/category/federal-minimum-wage/


328 — FLSA RESOURCES ON THE INTERNET

Labor Relations 
Information 
System

http://www.LRIS.com The home page for the 
publisher of The FLSA – A 
User’s Manual. Free e-mail 
newsletter available.

LawMemo http://www.lawmemo.com Professor Ross Runkel’s 
web page collecting a vari-
ety of articles on labor law 
issues, as well as sample 
editions of the Employment 
Law Memo.

Legal Database http://www.legal-database.com/
laborlaw.htm

Provides plain-English 
explanations of different 
legal terms and links to 
other websites.

Management 
Assistance 
Program for 
Nonprofits

http://www.managementhelp.
org/legal/emp_law/laws/flsa.htm

A basic summary of the 
FLSA and some of the 
requirements of the law.

National Public 
Employment 
Labor Relations 
Association

http://www.npelra.org Home page of the largest 
public sector labor rela-
tions association for man-
agement representatives; 
newsletter contains articles 
on the FLSA.

Overtime Advisor http://www.overtimeadvisor.
com/

From the law firm 
Greenwald Doherty.

Overtime Lawyer 
Blog

http://www.overtimelawyer-
blog.com/

From the law firm 
Buckley & Klein, LLP.

Society For 
Human Resource 
Manangement

http://www.shrm.
org/LegalIssues/
EmploymentLawAreas/

SHRM’s FLSA resource 
page features the latest 
articles from HR News. 
Must be a SHRM member 
to access.

http://www.LRIS.com
http://www.lawmemo.com
http://www.legal-database.com/laborlaw.htm
http://www.managementhelp.org/legal/emp_law/laws/flsa.htm
http://www.npelra.org
http://www.overtimeadvisor.com/
http://www.overtimelawyer-blog.com/
http://www.shrm.org/LegalIssues/EmploymentLawAreas/
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Thompson 
Publishing Group

http://www.thompson.com/
public/

Sample newsletters provid-
ed by publishing company 
which distributes materi-
als relevant to the FLSA. 
Includes ordering informa-
tion on “Employer’s Guide 
to the FLSA.”

United States 
Chamber of 
Commerce

http://library.uschamber.com/
issues/labor/us-chamber-posi-
tion-fair-labor-standards

The FLSA pages for the 
prominent national busi-
ness lobby.

United States 
Code

http://www.law.cornell.edu/
uscode/

Cornell Law School’s 
online searchable United 
States Code. Relevant 
FLSA provisions are in 
Title 29.

United States 
Department of 
Labor

http://www.dol.gov/ The Department of Labor 
home page, with links to 
all DOL pages and publi-
cations.

United States 
Department of 
Labor

http://www.dol.gov/elaws/flsa.
htm

The DOL’s “FLSA 
Advisor,” a basic descrip-
tion of the FLSA’s require-
ments.

United States 
Department of 
Labor

http://www.dol.gov/whd/regs/
compliance/posters/flsa.htm

The DOL’s “FLSA Poster,” 
which employers are 
required by law to display 
in a prominent location.

Wage & Hour 
Defense Blog

http://www.wagehourblog.com/ From the law firm Epstein 
Becker Green.

Workplace Prof 
Blog

http://lawprofessors.typepad.
com/laborprof_blog/wage_hour/

Designed for law school 
professors teaching 
employment and labor 
law-related courses.

http://www.thompson.com/public/
http://library.uschamber.com/issues/labor/us-chamber-posi-tion-fair-labor-standards
http://www.law.cornell.edu/uscode/
http://www.dol.gov/
http://www.dol.gov/elaws/flsa.htm
http://www.dol.gov/whd/regs/compliance/posters/flsa.htm
http://www.wagehourblog.com/
http://lawprofessors.typepad.com/laborprof_blog/wage_hour/
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What follows is the actual text of the FLSA as found in Title 29 of the United States 
Code, concerning the minimum wage, overtime, and enforcement provisions of the FLSA. 
The complete text of the FLSA can be found on the CD accompanying this book.

§ 206. Minimum wage
(a) Employees engaged in commerce; home workers in Puerto Rico and Virgin Islands; 

employees in American Samoa; seamen on American vessels; agricultural employees 

Every employer shall pay to each of his employees who in any workweek is engaged in 
commerce or in the production of goods for commerce, or is employed in an enterprise engaged 
in commerce or in the production of goods for commerce, wages at the following rates: 

(1) except as otherwise provided in this section, not less than— 

(A) $5.85 an hour, beginning on the 60th day after May 25, 2007; 

(B) $6.55 an hour, beginning 12 months after that 60th day; and 

(C) $7.25 an hour, beginning 24 months after that 60th day; 

(2) if such employee is a home worker in Puerto Rico or the Virgin Islands, not less 
than the minimum piece rate prescribed by regulation or order; or, if no such minimum 
piece rate is in effect, any piece rate adopted by such employer which shall yield, to the 
proportion or class of employees prescribed by regulation or order, not less than the 
applicable minimum hourly wage rate. Such minimum piece rates or employer piece 
rates shall be commensurate with, and shall be paid in lieu of, the minimum hourly 
wage rate applicable under the provisions of this section. The Administrator, or his 
authorized representative, shall have power to make such regulations or orders as are 
necessary or appropriate to carry out any of the provisions of this paragraph, includ-
ing the power without limiting the generality of the foregoing, to define any operation 
or occupation which is performed by such home work employees in Puerto Rico or the 
Virgin Islands; to establish minimum piece rates for any operation or occupation so 
defined; to prescribe the method and procedure for ascertaining and promulgating mini-
mum piece rates; to prescribe standards for employer piece rates, including the propor-
tion or class of employees who shall receive not less than the minimum hourly wage 
rate; to define the term “home worker”; and to prescribe the conditions under which 
employers, agents, contractors, and subcontractors shall cause goods to be produced 
by home workers; 

(3) if such employee is employed as a seaman on an American vessel, not less than 
the rate which will provide to the employee, for the period covered by the wage pay-
ment, wages equal to compensation at the hourly rate prescribed by paragraph (1) of 
this subsection for all hours during such period when he was actually on duty (includ-
ing periods aboard ship when the employee was on watch or was, at the direction of a 
superior officer, performing work or standing by, but not including off-duty periods which 
are provided pursuant to the employment agreement); or 

(4) if such employee is employed in agriculture, not less than the minimum wage rate in 
effect under paragraph (1) after December 31, 1977. 

(b) Additional applicability to employees pursuant to subsequent amendatory provisions 

Every employer shall pay to each of his employees (other than an employee to whom 
subsection (a)(5) of this section applies) who in any workweek is engaged in commerce or in the 
production of goods for commerce, or is employed in an enterprise engaged in commerce or in 
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the production of goods for commerce, and who in such workweek is brought within the purview 
of this section by the amendments made to this chapter by the Fair Labor Standards Amendments 
of 1966, title IX of the Education Amendments of 1972 [20 U.S.C. 1681 et seq.], or the Fair Labor 
Standards Amendments of 1974, wages at the following rate: Effective after December 31, 1977, 
not less than the minimum wage rate in effect under subsection (a)(1) of this section. 

(c) Repealed. Pub. L. 104–188, [title II], § 2104(c), Aug. 20, 1996, 110 Stat. 1929 

(d) Prohibition of sex discrimination 

(1) No employer having employees subject to any provisions of this section shall dis-
criminate, within any establishment in which such employees are employed, between 
employees on the basis of sex by paying wages to employees in such establishment at a 
rate less than the rate at which he pays wages to employees of the opposite sex in such 
establishment for equal work on jobs the performance of which requires equal skill, effort, 
and responsibility, and which are performed under similar working conditions, except 
where such payment is made pursuant to 

(i) a seniority system; 

(ii) a merit system; 

(iii) a system which measures earnings by quantity or quality of production; or 

(iv) a differential based on any other factor other than sex: Provided, That an employ-
er who is paying a wage rate differential in violation of this subsection shall not, in 
order to comply with the provisions of this subsection, reduce the wage rate of any 
employee. 

(2) No labor organization, or its agents, representing employees of an employer having 
employees subject to any provisions of this section shall cause or attempt to cause such 
an employer to discriminate against an employee in violation of paragraph (1) of this sub-
section. 

(3) For purposes of administration and enforcement, any amounts owing to any employee 
which have been withheld in violation of this subsection shall be deemed to be unpaid 
minimum wages or unpaid overtime compensation under this chapter. 

(4) As used in this subsection, the term “labor organization” means any organization of 
any kind, or any agency or employee representation committee or plan, in which employ-
ees participate and which exists for the purpose, in whole or in part, of dealing with 
employers concerning grievances, labor disputes, wages, rates of pay, hours of employ-
ment, or conditions of work. 

(e) Employees of employers providing contract services to United States 

(1) Notwithstanding the provisions of section 213 of this title (except subsections (a)(1) 
and (f) thereof), every employer providing any contract services (other than linen supply 
services) under a contract with the United States or any subcontract thereunder shall pay 
to each of his employees whose rate of pay is not governed by the Service Contract Act 
of 1965 (41 U.S.C. 351–357) or to whom subsection (a)(1) of this section is not applica-
ble, wages at rates not less than the rates provided for in subsection (b) of this section. 

(2) Notwithstanding the provisions of section 213 of this title (except subsections (a)(1) 
and (f) thereof) and the provisions of the Service Contract Act of 1965 [41 U.S.C. 351 et 
seq.] every employer in an establishment providing linen supply services to the United 
States under a contract with the United States or any subcontract thereunder shall pay to 
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each of his employees in such establishment wages at rates not less than those pre-
scribed in subsection (b) of this section, except that if more than 50 per centum of the 
gross annual dollar volume of sales made or business done by such establishment is 
derived from providing such linen supply services under any such contracts or subcon-
tracts, such employer shall pay to each of his employees in such establishment wages 
at rates not less than those prescribed in subsection (a)(1) of this section. 

(f) Employees in domestic service 

Any employee – 

(1) who in any workweek is employed in domestic service in a household shall be paid 
wages at a rate not less than the wage rate in effect under subsection (b) of this sec-
tion unless such employee’s compensation for such service would not because of sec-
tion 209(a)(6) of the Social Security Act [42 U.S.C. 409 (a)(6)] constitute wages for the 
purposes of title II of such Act [42 U.S.C. 401 et seq.], or 

(2) who in any workweek – 

(A) is employed in domestic service in one or more households, and 

(B) is so employed for more than 8 hours in the aggregate, 

shall be paid wages for such employment in such workweek at a rate not less 
than the wage rate in effect under subsection (b) of this section. 

(g) Newly hired employees who are less than 20 years old 

(1) In lieu of the rate prescribed by subsection (a)(1) of this section, any employer may 
pay any employee of such employer, during the first 90 consecutive calendar days 
after such employee is initially employed by such employer, a wage which is not less 
than $4.25 an hour. 

(2) No employer may take any action to displace employees (including partial displace-
ments such as reduction in hours, wages, or employment benefits) for purposes of hir-
ing individuals at the wage authorized in paragraph (1). 

(3) Any employer who violates this subsection shall be considered to have violated 
section 215 (a)(3) of this title. 

(4) This subsection shall only apply to an employee who has not attained the age of 
20 years. 

§ 207. Maximum hours
(a) Employees engaged in interstate commerce; additional applicability to employees 

pursuant to subsequent amendatory provisions 

(1) Except as otherwise provided in this section, no employer shall employ any of 
his employees who in any workweek is engaged in commerce or in the production of 
goods for commerce, or is employed in an enterprise engaged in commerce or in the 
production of goods for commerce, for a workweek longer than forty hours unless such 
employee receives compensation for his employment in excess of the hours above 
specified at a rate not less than one and one-half times the regular rate at which he is 
employed. 

(2) No employer shall employ any of his employees who in any workweek is engaged 
in commerce or in the production of goods for commerce, or is employed in an enter-
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prise engaged in commerce or in the production of goods for commerce, and who in 
such workweek is brought within the purview of this subsection by the amendments 
made to this chapter by the Fair Labor Standards Amendments of 1966 – 

(A) for a workweek longer than forty-four hours during the first year from the effec-
tive date of the Fair Labor Standards Amendments of 1966, 

(B) for a workweek longer than forty-two hours during the second year from such 
date, or 

(C) for a workweek longer than forty hours after the expiration of the second year 
from such date, 

unless such employee receives compensation for his employment in excess of the 
hours above specified at a rate not less than one and one-half times the regular rate 
at which he is employed. 

(b) Employment pursuant to collective bargaining agreement; employment by 
independently owned and controlled local enterprise engaged in distribution of petroleum products 

No employer shall be deemed to have violated subsection (a) of this section by 
employing any employee for a workweek in excess of that specified in such subsection without 
paying the compensation for overtime employment prescribed therein if such employee is so 
employed – 

(1) in pursuance of an agreement, made as a result of collective bargaining by represen-
tatives of employees certified as bona fide by the National Labor Relations Board, which 
provides that no employee shall be employed more than one thousand and forty hours 
during any period of twenty-six consecutive weeks; or 

(2) in pursuance of an agreement, made as a result of collective bargaining by represen-
tatives of employees certified as bona fide by the National Labor Relations Board, which 
provides that during a specified period of fifty-two consecutive weeks the employee shall 
be employed not more than two thousand two hundred and forty hours and shall be 
guaranteed not less than one thousand eight hundred and forty-hours (or not less than 
forty-six weeks at the normal number of hours worked per week, but not less than thirty 
hours per week) and not more than two thousand and eighty hours of employment for 
which he shall receive compensation for all hours guaranteed or worked at rates not less 
than those applicable under the agreement to the work performed and for all hours in 
excess of the guaranty which are also in excess of the maximum workweek applicable 
to such employee under subsection (a) of this section or two thousand and eighty in 
such period at rates not less than one and one-half times the regular rate at which he is 
employed; or 

(3) by an independently owned and controlled local enterprise (including an enterprise 
with more than one bulk storage establishment) engaged in the wholesale or bulk distri-
bution of petroleum products if – 

(A) the annual gross volume of sales of such enterprise is less than $1,000,000 
exclusive of excise taxes, 

(B) more than 75 per centum of such enterprise’s annual dollar volume of sales is 
made within the State in which such enterprise is located, and 

(C) not more than 25 per centum of the annual dollar volume of sales of such enter-
prise is to customers who are engaged in the bulk distribution of such products for 
resale, 
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and such employee receives compensation for employment in excess of forty 
hours in any workweek at a rate not less than one and one-half times the minimum 
wage rate applicable to him under section 206 of this title, 

and if such employee receives compensation for employment in excess of twelve 
hours in any workday, or for employment in excess of fifty-six hours in any work-
week, as the case may be, at a rate not less than one and one-half times the regu-
lar rate at which he is employed. 

(c) Repealed.

(d) Repealed.

(e) “Regular rate” defined 

As used in this section the “regular rate” at which an employee is employed shall be 
deemed to include all remuneration for employment paid to, or on behalf of, the employee, but 
shall not be deemed to include – 

(1) sums paid as gifts; payments in the nature of gifts made at Christmas time or on 
other special occasions, as a reward for service, the amounts of which are not mea-
sured by or dependent on hours worked, production, or efficiency; 

(2) payments made for occasional periods when no work is performed due to vaca-
tion, holiday, illness, failure of the employer to provide sufficient work, or other similar 
cause; reasonable payments for traveling expenses, or other expenses, incurred by an 
employee in the furtherance of his employer’s interests and properly reimbursable by 
the employer; and other similar payments to an employee which are not made as com-
pensation for his hours of employment; 

(3) Sums paid in recognition of services performed during a given period if either, (a) 
both the fact that payment is to be made and the amount of the payment are deter-
mined at the sole discretion of the employer at or near the end of the period and not 
pursuant to any prior contract, agreement, or promise causing the employee to expect 
such payments regularly; or (b) the payments are made pursuant to a bona fide profit-
sharing plan or trust or bona fide thrift or savings plan, meeting the requirements of 
the Administrator set forth in appropriate regulations which he shall issue, having due 
regard among other relevant factors, to the extent to which the amounts paid to the 
employee are determined without regard to hours of work, production, or efficiency; 
or (c) the payments are talent fees (as such talent fees are defined and delimited by 
regulations of the Administrator) paid to performers, including announcers, on radio and 
television programs; 

(4) contributions irrevocably made by an employer to a trustee or third person pursuant 
to a bona fide plan for providing old-age, retirement, life, accident, or health insurance 
or similar benefits for employees; 

(5) extra compensation provided by a premium rate paid for certain hours worked by 
the employee in any day of workweek because such hours are hours worked in excess 
of eight in a day or in excess of the maximum workweek applicable to such employee 
under subsection (a) of this section or in excess of the employee’s normal working 
hours or regular working hours, as the case may be; 

(6) extra compensation provided by a premium rate paid for work by the employee on 
Saturdays, Sundays, holidays, or regular days of rest, or on the sixth or seventh day 
of the workweek, where such premium rate is not less than one and one-half times 
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the rate established in good faith for like work performed in nonovertime hours on other 
days; 

(7) extra compensation provided by a premium rate paid to the employee, in pursuance 
of an applicable employment contract or collective-bargaining agreement, for work out-
side of the hours established in good faith by the contract or agreement as the basic, 
normal, or regular workday (not exceeding eight hours) or workweek (not exceeding the 
maximum workweek applicable to such employee under subsection (a) of this section, 
where such premium rate is not less than one and one-half times the rate established in 
good faith by the contract or agreement for like work performed during such workday or 
workweek; or 

(8) any value or income derived from employer-provided grants or rights provided pur-
suant to a stock option, stock appreciation right, or bona fide employee stock purchase 
program which is not otherwise excludable under any of paragraphs (1) through (7) if— 

(A) grants are made pursuant to a program, the terms and conditions of which are 
communicated to participating employees either at the beginning of the employee’s 
participation in the program or at the time of the grant; 

(B) in the case of stock options and stock appreciation rights, the grant or right can-
not be exercisable for a period of at least 6 months after the time of grant (except 
that grants or rights may become exercisable because of an employee’s death, dis-
ability, retirement, or a change in corporate ownership, or other circumstances per-
mitted by regulation), and the exercise price is at least 85 percent of the fair market 
value of the stock at the time of grant; 

(C) exercise of any grant or right is voluntary; and 

(D) any determinations regarding the award of, and the amount of, employer-pro-
vided grants or rights that are based on performance are – 

(i) made based upon meeting previously established performance criteria (which 
may include hours of work, efficiency, or productivity) of any business unit con-
sisting of at least 10 employees or of a facility, except that, any determinations 
may be based on length of service or minimum schedule of hours or days of 
work; or 

(ii) made based upon the past performance (which may include any criteria) of 
one or more employees in a given period so long as the determination is in the 
sole discretion of the employer and not pursuant to any prior contract. 

(f) Employment necessitating irregular hours of work 

No employer shall be deemed to have violated subsection (a) of this section by 
employing any employee for a workweek in excess of the maximum workweek applicable to such 
employee under subsection (a) of this section if such employee is employed pursuant to a bona 
fide individual contract, or pursuant to an agreement made as a result of collective bargaining by 
representatives of employees, if the duties of such employee necessitate irregular hours of work, 
and the contract or agreement 

(1) specifies a regular rate of pay of not less than the minimum hourly rate provided 
in subsection (a) or (b) of section 206 of this title (whichever may be applicable) and 
compensation at not less than one and one-half times such rate for all hours worked in 
excess of such maximum workweek, and 
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(2) provides a weekly guaranty of pay for not more than sixty hours based on the rates 
so specified. 

(g) Employment at piece rates 

No employer shall be deemed to have violated subsection (a) of this section by 
employing any employee for a workweek in excess of the maximum workweek applicable to 
such employee under such subsection if, pursuant to an agreement or understanding arrived 
at between the employer and the employee before performance of the work, the amount paid 
to the employee for the number of hours worked by him in such workweek in excess of the 
maximum workweek applicable to such employee under such subsection— 

(1) in the case of an employee employed at piece rates, is computed at piece rates not 
less than one and one-half times the bona fide piece rates applicable to the same work 
when performed during nonovertime hours; or 

(2) in the case of an employee performing two or more kinds of work for which different 
hourly or piece rates have been established, is computed at rates not less than one 
and one-half times such bona fide rates applicable to the same work when performed 
during nonovertime hours; or 

(3) is computed at a rate not less than one and one-half times the rate established by 
such agreement or understanding as the basic rate to be used in computing overtime 
compensation thereunder: Provided, That the rate so established shall be authorized 
by regulation by the Administrator as being substantially equivalent to the average 
hourly earnings of the employee, exclusive of overtime premiums, in the particular work 
over a representative period of time; 

and if 

(i) the employee’s average hourly earnings for the workweek exclusive of pay-
ments described in paragraphs (1) through (7) of subsection (e) of this section are 
not less than the minimum hourly rate required by applicable law, and 

(ii) extra overtime compensation is properly computed and paid on other forms of 
additional pay required to be included in computing the regular rate. 

(h) Credit toward minimum wage or overtime compensation of amounts excluded from 
regular rate 

(1) Except as provided in paragraph (2), sums excluded from the regular rate pursuant 
to subsection (e) of this section shall not be creditable toward wages required under 
section 206 of this title or overtime compensation required under this section. 

(2) Extra compensation paid as described in paragraphs (5), (6), and (7) of subsection 
(e) of this section shall be creditable toward overtime compensation payable pursuant 
to this section. 

(i) Employment by retail or service establishment 

No employer shall be deemed to have violated subsection (a) of this section by 
employing any employee of a retail or service establishment for a workweek in 
excess of the applicable workweek specified therein, if 

(1) the regular rate of pay of such employee is in excess of one and one-half times the 
minimum hourly rate applicable to him under section 206 of this title, and 

(2) more than half his compensation for a representative period (not less than one 
month) represents commissions on goods or services. In determining the proportion of 
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compensation representing commissions, all earnings resulting from the application of a 
bona fide commission rate shall be deemed commissions on goods or services without 
regard to whether the computed commissions exceed the draw or guarantee. 

(j) Employment in hospital or establishment engaged in care of sick, aged, or mentally ill 

No employer engaged in the operation of a hospital or an establishment which is an 
institution primarily engaged in the care of the sick, the aged, or the mentally ill or defective 
who reside on the premises shall be deemed to have violated subsection (a) of this section if, 
pursuant to an agreement or understanding arrived at between the employer and the employee 
before performance of the work, a work period of fourteen consecutive days is accepted in lieu 
of the workweek of seven consecutive days for purposes of overtime computation and if, for 
his employment in excess of eight hours in any workday and in excess of eighty hours in such 
fourteen-day period, the employee receives compensation at a rate not less than one and one-
half times the regular rate at which he is employed. 

(k) Employment by public agency engaged in fire protection or law enforcement activities 

No public agency shall be deemed to have violated subsection (a) of this section with 
respect to the employment of any employee in fire protection activities or any employee in law 
enforcement activities (including security personnel in correctional institutions) if – 

(1) in a work period of 28 consecutive days the employee receives for tours of duty which 
in the aggregate exceed the lesser of 

(A) 216 hours, or 

(B) the average number of hours (as determined by the Secretary pursuant to sec-
tion 6(c)(3) of the Fair Labor Standards Amendments of 1974) in tours of duty of 
employees engaged in such activities in work periods of 28 consecutive days in cal-
endar year 1975; or 

(2) in the case of such an employee to whom a work period of at least 7 but less than 
28 days applies, in his work period the employee receives for tours of duty which in the 
aggregate exceed a number of hours which bears the same ratio to the number of con-
secutive days in his work period as 216 hours (or if lower, the number of hours referred 
to in clause (B) of paragraph (1)) bears to 28 days, 

compensation at a rate not less than one and one-half times the regular rate at which he 
is employed. 

(l) Employment in domestic service in one or more households 

No employer shall employ any employee in domestic service in one or more households 
for a workweek longer than forty hours unless such employee receives compensation for such 
employment in accordance with subsection (a) of this section. 

(m) Employment in tobacco industry 

For a period or periods of not more than fourteen workweeks in the aggregate in 
any calendar year, any employer may employ any employee for a workweek in excess of 
that specified in subsection (a) of this section without paying the compensation for overtime 
employment prescribed in such subsection, if such employee— 

(1) is employed by such employer— 

(A) to provide services (including stripping and grading) necessary and incidental 
to the sale at auction of green leaf tobacco of type 11, 12, 13, 14, 21, 22, 23, 24, 
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31, 35, 36, or 37 (as such types are defined by the Secretary of Agriculture), or in 
auction sale, buying, handling, stemming, redrying, packing, and storing of such 
tobacco, 

(B) in auction sale, buying, handling, sorting, grading, packing, or storing green 
leaf tobacco of type 32 (as such type is defined by the Secretary of Agriculture), or 

(C) in auction sale, buying, handling, stripping, sorting, grading, sizing, packing, or 
stemming prior to packing, of perishable cigar leaf tobacco of type 41, 42, 43, 44, 
45, 46, 51, 52, 53, 54, 55, 61, or 62 (as such types are defined by the Secretary of 
Agriculture); and 

(2) receives for— 

(A) such employment by such employer which is in excess of ten hours in any 
workday, and 

(B) such employment by such employer which is in excess of forty-eight hours in 
any workweek, 

compensation at a rate not less than one and one-half times the regular rate at 
which he is employed. 

An employer who receives an exemption under this subsection shall not be eligible 
for any other exemption under this section. 

(n) Employment by street, suburban, or interurban electric railway, or local trolley or 
motorbus carrier 

In the case of an employee of an employer engaged in the business of operating a 
street, suburban or interurban electric railway, or local trolley or motorbus carrier (regardless of 
whether or not such railway or carrier is public or private or operated for profit or not for profit), 
in determining the hours of employment of such an employee to which the rate prescribed by 
subsection (a) of this section applies there shall be excluded the hours such employee was 
employed in charter activities by such employer if 

(1) the employee’s employment in such activities was pursuant to an agreement or 
understanding with his employer arrived at before engaging in such employment, and 

(2) if employment in such activities is not part of such employee’s regular employment. 

(o) Compensatory time 

(1) Employees of a public agency which is a State, a political subdivision of a State, 
or an interstate governmental agency may receive, in accordance with this subsection 
and in lieu of overtime compensation, compensatory time off at a rate not less than 
one and one-half hours for each hour of employment for which overtime compensation 
is required by this section. 

(2) A public agency may provide compensatory time under paragraph (1) only— 

(A) pursuant to— 

(i) applicable provisions of a collective bargaining agreement, memorandum of 
understanding, or any other agreement between the public agency and repre-
sentatives of such employees; or 

(ii) in the case of employees not covered by subclause (i), an agreement or 
understanding arrived at between the employer and employee before the per-
formance of the work; and 
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(B) if the employee has not accrued compensatory time in excess of the limit appli-
cable to the employee prescribed by paragraph (3). 

In the case of employees described in clause (A)(ii) hired prior to April 15, 1986, the 
regular practice in effect on April 15, 1986, with respect to compensatory time off 
for such employees in lieu of the receipt of overtime compensation, shall constitute 
an agreement or understanding under such clause (A)(ii). Except as provided in the 
previous sentence, the provision of compensatory time off to such employees for 
hours worked after April 14, 1986, shall be in accordance with this subsection. 

(3) 

(A) If the work of an employee for which compensatory time may be provided includ-
ed work in a public safety activity, an emergency response activity, or a seasonal 
activity, the employee engaged in such work may accrue not more than 480 hours of 
compensatory time for hours worked after April 15, 1986. If such work was any other 
work, the employee engaged in such work may accrue not more than 240 hours of 
compensatory time for hours worked after April 15, 1986. Any such employee who, 
after April 15, 1986, has accrued 480 or 240 hours, as the case may be, of compen-
satory time off shall, for additional overtime hours of work, be paid overtime compen-
sation. 

(B) If compensation is paid to an employee for accrued compensatory time off, such 
compensation shall be paid at the regular rate earned by the employee at the time 
the employee receives such payment. 

(4) An employee who has accrued compensatory time off authorized to be provided 
under paragraph (1) shall, upon termination of employment, be paid for the unused 
compensatory time at a rate of compensation not less than— 

(A) the average regular rate received by such employee during the last 3 years of 
the employee’s employment, or 

(B) the final regular rate received by such employee, 

whichever is higher 

(5) An employee of a public agency which is a State, political subdivision of a State, or 
an interstate governmental agency— 

(A) who has accrued compensatory time off authorized to be provided under para-
graph (1), and 

(B) who has requested the use of such compensatory time, 

shall be permitted by the employee’s employer to use such time within a reasonable 
period after making the request if the use of the compensatory time does not unduly 
disrupt the operations of the public agency. 

(6) The hours an employee of a public agency performs court reporting transcript prepa-
ration duties shall not be considered as hours worked for the purposes of subsection (a) 
of this section if— 

(A) such employee is paid at a per-page rate which is not less than –

(i) the maximum rate established by State law or local ordinance for the jurisdic-
tion of such public agency, 
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(ii) the maximum rate otherwise established by a judicial or administrative offi-
cer and in effect on July 1, 1995, or 

(iii) the rate freely negotiated between the employee and the party requesting 
the transcript, other than the judge who presided over the proceedings being 
transcribed, and 

(B) the hours spent performing such duties are outside of the hours such employee 
performs other work (including hours for which the agency requires the employee’s 
attendance) pursuant to the employment relationship with such public agency. 

For purposes of this section, the amount paid such employee in accordance with 
subparagraph (A) for the performance of court reporting transcript preparation 
duties, shall not be considered in the calculation of the regular rate at which such 
employee is employed. 

(7) For purposes of this subsection— 

(A) the term “overtime compensation” means the compensation required by sub-
section (a), and 

(B) the terms “compensatory time” and “compensatory time off” mean hours during 
which an employee is not working, which are not counted as hours worked during 
the applicable workweek or other work period for purposes of overtime compensa-
tion, and for which the employee is compensated at the employee’s regular rate. 

(p) Special detail work for fire protection and law enforcement employees; occasional or 
sporadic employment; substitution 

(1) If an individual who is employed by a State, political subdivision of a State, or an 
interstate governmental agency in fire protection or law enforcement activities (including 
activities of security personnel in correctional institutions) and who, solely at such indi-
vidual’s option, agrees to be employed on a special detail by a separate or independent 
employer in fire protection, law enforcement, or related activities, the hours such indi-
vidual was employed by such separate and independent employer shall be excluded by 
the public agency employing such individual in the calculation of the hours for which the 
employee is entitled to overtime compensation under this section if the public agency – 

(A) requires that its employees engaged in fire protection, law enforcement, or 
security activities be hired by a separate and independent employer to perform the 
special detail, 

(B) facilitates the employment of such employees by a separate and independent 
employer, or 

(C) otherwise affects the condition of employment of such employees by a sepa-
rate and independent employer. 

(2) If an employee of a public agency which is a State, political subdivision of a State, 
or an interstate governmental agency undertakes, on an occasional or sporadic basis 
and solely at the employee’s option, part-time employment for the public agency which 
is in a different capacity from any capacity in which the employee is regularly employed 
with the public agency, the hours such employee was employed in performing the differ-
ent employment shall be excluded by the public agency in the calculation of the hours 
for which the employee is entitled to overtime compensation under this section. 
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(3) If an individual who is employed in any capacity by a public agency which is a State, 
political subdivision of a State, or an interstate governmental agency, agrees, with the 
approval of the public agency and solely at the option of such individual, to substitute dur-
ing scheduled work hours for another individual who is employed by such agency in the 
same capacity, the hours such employee worked as a substitute shall be excluded by the 
public agency in the calculation of the hours for which the employee is entitled to over-
time compensation under this section. 

(q) Maximum hour exemption for employees receiving remedial education 

Any employer may employ any employee for a period or periods of not more than 
10 hours in the aggregate in any workweek in excess of the maximum workweek specified 
in subsection (a) of this section without paying the compensation for overtime employment 
prescribed in such subsection, if during such period or periods the employee is receiving remedial 
education that is— 

(1) provided to employees who lack a high school diploma or educational attainment at 
the eighth grade level; 

(2) designed to provide reading and other basic skills at an eighth grade level or below; 
and 

(3) does not include job specific training. 

§ 213. Exemptions
(a) Minimum wage and maximum hour requirements 

The provisions of sections 206 (except subsection (d) in the case of paragraph (1) of this 
subsection) and 207 of this title shall not apply with respect to— 

(1) any employee employed in a bona fide executive, administrative, or professional 
capacity (including any employee employed in the capacity of academic administrative 
personnel or teacher in elementary or secondary schools), or in the capacity of outside 
salesman (as such terms are defined and delimited from time to time by regulations of 
the Secretary, subject to the provisions of subchapter II of chapter 5 of title 5, except that 
an employee of a retail or service establishment shall not be excluded from the definition 
of employee employed in a bona fide executive or administrative capacity because of 
the number of hours in his workweek which he devotes to activities not directly or closely 
related to the performance of executive or administrative activities, if less than 40 per 
centum of his hours worked in the workweek are devoted to such activities); or 

(2) Repealed. Pub. L. 101–157, § 3(c)(1), Nov. 17, 1989, 103 Stat. 939. 

(3) any employee employed by an establishment which is an amusement or recreational 
establishment, organized camp, or religious or non-profit educational conference center, if 

(A) it does not operate for more than seven months in any calendar year, or 

(B) during the preceding calendar year, its average receipts for any six months of 
such year were not more than 331/3 per centum of its average receipts for the other 
six months of such year, except that the exemption from sections 206 and 207 of this 
title provided by this paragraph does not apply with respect to any employee of a 
private entity engaged in providing services or facilities (other than, in the case of the 
exemption from section 206 of this title, a private entity engaged in providing services 
and facilities directly related to skiing) in a national park or a national forest, or on 
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land in the National Wildlife Refuge System, under a contract with the Secretary of 
the Interior or the Secretary of Agriculture; or 

(4) Repealed. Pub. L. 101–157, § 3(c)(1), Nov. 17, 1989, 103 Stat. 939. 

(5) any employee employed in the catching, taking, propagating, harvesting, cultivating, 
or farming of any kind of fish, shellfish, crustacea, sponges, seaweeds, or other aquatic 
forms of animal and vegetable life, or in the first processing, canning or packing such 
marine products at sea as an incident to, or in conjunction with, such fishing operations, 
including the going to and returning from work and loading and unloading when per-
formed by any such employee; or 

(6) any employee employed in agriculture 

(A) if such employee is employed by an employer who did not, during any calendar 
quarter during the preceding calendar year, use more than five hundred man-days 
of agricultural labor, 

(B) if such employee is the parent, spouse, child, or other member of his employ-
er’s immediate family, 

(C) if such employee 

(i) is employed as a hand harvest laborer and is paid on a piece rate basis in 
an operation which has been, and is customarily and generally recognized as 
having been, paid on a piece rate basis in the region of employment, 

(ii) commutes daily from his permanent residence to the farm on which he is 
so employed, and 

(iii) has been employed in agriculture less than thirteen weeks during the pre-
ceding calendar year, 

(D) if such employee (other than an employee described in clause (C) of this sub-
section) 

(i) is sixteen years of age or under and is employed as a hand harvest laborer, 
is paid on a piece rate basis in an operation which has been, and is customar-
ily and generally recognized as having been, paid on a piece rate basis in the 
region of employment, 

(ii) is employed on the same farm as his parent or person standing in the 
place of his parent, and 

(iii) is paid at the same piece rate as employees over age sixteen are paid on 
the same farm, or 

(E) if such employee is principally engaged in the range production of livestock; or 

(7) any employee to the extent that such employee is exempted by regulations, order, 
or certificate of the Secretary issued under section 214 of this title; or 

(8) any employee employed in connection with the publication of any weekly, semi-
weekly, or daily newspaper with a circulation of less than four thousand the major part 
of which circulation is within the county where published or counties contiguous thereto; 
or 

(9) Repealed. Pub. L. 93–259, § 23(a)(1), Apr. 8, 1974, 88 Stat. 69. 
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(10) any switchboard operator employed by an independently owned public telephone 
company which has not more than seven hundred and fifty stations; or 

(11) Repealed. Pub. L. 93–259, § 10(a), Apr. 8, 1974, 88 Stat. 63. 

(12) any employee employed as a seaman on a vessel other than an American vessel; or 

(13) , (14) Repealed. Pub. L. 93–259, §§ 9(b)(1), 23 (b)(1), Apr. 8, 1974, 88 Stat. 63, 69. 

(15) any employee employed on a casual basis in domestic service employment to pro-
vide babysitting services or any employee employed in domestic service employment 
to provide companionship services for individuals who (because of age or infirmity) are 
unable to care for themselves (as such terms are defined and delimited by regulations of 
the Secretary); or 

(16) a criminal investigator who is paid availability pay under section 5545a of title 5; or 

(17) any employee who is a computer systems analyst, computer programmer, software 
engineer, or other similarly skilled worker, whose primary duty is – 

(A) the application of systems analysis techniques and procedures, including consult-
ing with users, to determine hardware, software, or system functional specifications; 

(B) the design, development, documentation, analysis, creation, testing, or modifica-
tion of computer systems or programs, including prototypes, based on and related to 
user or system design specifications; 

(C) the design, documentation, testing, creation, or modification of computer pro-
grams related to machine operating systems; or 

(D) a combination of duties described in subparagraphs (A), (B), and (C) the perfor-
mance of which requires the same level of skills, and 

who, in the case of an employee who is compensated on an hourly basis, is compen-
sated at a rate of not less than $27.63 an hour.

§ 216. Penalties
(a) Fines and imprisonment 

Any person who willfully violates any of the provisions of section 215 of this title shall 
upon conviction thereof be subject to a fine of not more than $10,000, or to imprisonment for not 
more than six months, or both. No person shall be imprisoned under this subsection except for an 
offense committed after the conviction of such person for a prior offense under this subsection. 

(b) Damages; right of action; attorney’s fees and costs; termination of right of action 

Any employer who violates the provisions of section 206 or section 207 of this title shall 
be liable to the employee or employees affected in the amount of their unpaid minimum wages, 
or their unpaid overtime compensation, as the case may be, and in an additional equal amount 
as liquidated damages. Any employer who violates the provisions of section 215 (a)(3) of this title 
shall be liable for such legal or equitable relief as may be appropriate to effectuate the purposes 
of section 215 (a)(3) of this title, including without limitation employment, reinstatement, promotion, 
and the payment of wages lost and an additional equal amount as liquidated damages. An action 
to recover the liability prescribed in either of the preceding sentences may be maintained against 
any employer (including a public agency) in any Federal or State court of competent jurisdiction 
by any one or more employees for and in behalf of himself or themselves and other employees 



346 — THE TEXT OF THE FLSA

similarly situated. No employee shall be a party plaintiff to any such action unless he gives his 
consent in writing to become such a party and such consent is filed in the court in which such 
action is brought. The court in such action shall, in addition to any judgment awarded to the 
plaintiff or plaintiffs, allow a reasonable attorney’s fee to be paid by the defendant, and costs 
of the action. The right provided by this subsection to bring an action by or on behalf of any 
employee, and the right of any employee to become a party plaintiff to any such action, shall 
terminate upon the filing of a complaint by the Secretary of Labor in an action under section 217 
of this title in which 

(1) restraint is sought of any further delay in the payment of unpaid minimum wages, 
or the amount of unpaid overtime compensation, as the case may be, owing to such 
employee under section 206 or section 207 of this title by an employer liable therefor 
under the provisions of this subsection or 

(2) legal or equitable relief is sought as a result of alleged violations of section 215 
(a)(3) of this title. 

(c) Payment of wages and compensation; waiver of claims; actions by the Secretary; 
limitation of actions 

The Secretary is authorized to supervise the payment of the unpaid minimum wages 
or the unpaid overtime compensation owing to any employee or employees under section 206 
or section 207 of this title, and the agreement of any employee to accept such payment shall 
upon payment in full constitute a waiver by such employee of any right he may have under 
subsection (b) of this section to such unpaid minimum wages or unpaid overtime compensation 
and an additional equal amount as liquidated damages. The Secretary may bring an action in 
any court of competent jurisdiction to recover the amount of unpaid minimum wages or overtime 
compensation and an equal amount as liquidated damages. The right provided by subsection 
(b) of this section to bring an action by or on behalf of any employee to recover the liability 
specified in the first sentence of such subsection and of any employee to become a party 
plaintiff to any such action shall terminate upon the filing of a complaint by the Secretary in an 
action under this subsection in which a recovery is sought of unpaid minimum wages or unpaid 
overtime compensation under sections 206 and 207 of this title or liquidated or other damages 
provided by this subsection owing to such employee by an employer liable under the provisions 
of subsection (b) of this section, unless such action is dismissed without prejudice on motion 
of the Secretary. Any sums thus recovered by the Secretary of Labor on behalf of an employee 
pursuant to this subsection shall be held in a special deposit account and shall be paid, on order 
of the Secretary of Labor, directly to the employee or employees affected. Any such sums not 
paid to an employee because of inability to do so within a period of three years shall be covered 
into the Treasury of the United States as miscellaneous receipts. In determining when an action 
is commenced by the Secretary of Labor under this subsection for the purposes of the statutes 
of limitations provided in section 255 (a) of this title, it shall be considered to be commenced in 
the case of any individual claimant on the date when the complaint is filed if he is specifically 
named as a party plaintiff in the complaint, or if his name did not so appear, on the subsequent 
date on which his name is added as a party plaintiff in such action. 

(d) Savings provisions 

In any action or proceeding commenced prior to, on, or after August 8, 1956, no 
employer shall be subject to any liability or punishment under this chapter or the Portal-to-Portal 
Act of 1947 [29 U.S.C. 251 et seq.] on account of his failure to comply with any provision or 
provisions of this chapter or such Act 

(1) with respect to work heretofore or hereafter performed in a workplace to which the 
exemption in section 213 (f) of this title is applicable, 
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(2) with respect to work performed in Guam, the Canal Zone or Wake Island before the 
effective date of this amendment of subsection (d), or (3) with respect to work performed 
in a possession named in section 206 (a)(3) [1] of this title at any time prior to the estab-
lishment by the Secretary, as provided therein, of a minimum wage rate applicable to 
such work. 

(e) Civil penalties for child labor violations 

(1) 

(A) Any person who violates the provisions of sections 212 or 213(c) of this title, 
relating to child labor, or any regulation issued pursuant to such sections, shall be 
subject to a civil penalty not to exceed— 

(i) $11,000 for each employee who was the subject of such a violation; or 

(ii) $50,000 with regard to each such violation that causes the death or seri-
ous injury of any employee under the age of 18 years, which penalty may be 
doubled where the violation is a repeated or willful violation. 

(B) For purposes of subparagraph (A), the term “serious injury” means— 

(i) permanent loss or substantial impairment of one of the senses (sight, hear-
ing, taste, smell, tactile sensation); 

(ii) permanent loss or substantial impairment of the function of a bodily member, 
organ, or mental faculty, including the loss of all or part of an arm, leg, foot, 
hand or other body part; or 

(iii) permanent paralysis or substantial impairment that causes loss of move-
ment or mobility of an arm, leg, foot, hand or other body part. 

(2) Any person who repeatedly or willfully violates section 206 or 207 of this title, relating 
to wages, shall be subject to a civil penalty not to exceed $1,100 for each such violation. 

(3) In determining the amount of any penalty under this subsection, the appropriateness 
of such penalty to the size of the business of the person charged and the gravity of the 
violation shall be considered. The amount of any penalty under this subsection, when 
finally determined, may be – 

(A) deducted from any sums owing by the United States to the person charged; 

(B) recovered in a civil action brought by the Secretary in any court of competent 
jurisdiction, in which litigation the Secretary shall be represented by the Solicitor of 
Labor; or 

(C) ordered by the court, in an action brought for a violation of section 215 (a)(4) of 
this title or a repeated or willful violation of section 215 (a)(2) of this title, to be paid 
to the Secretary. 

(4) Any administrative determination by the Secretary of the amount of any penalty under 
this subsection shall be final, unless within 15 days after receipt of notice thereof by certi-
fied mail the person charged with the violation takes exception to the determination that 
the violations for which the penalty is imposed occurred, in which event final determina-
tion of the penalty shall be made in an administrative proceeding after opportunity for 
hearing in accordance with section 554 of title 5 and regulations to be promulgated by 
the Secretary. 
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(5) Except for civil penalties collected for violations of section 212 of this title, sums col-
lected as penalties pursuant to this section shall be applied toward reimbursement of 
the costs of determining the violations and assessing and collecting such penalties, in 
accordance with the provision of section 9a of this title. Civil penalties collected for vio-
lations of section 212 of this title shall be deposited in the general fund of the Treasury. 

§ 216b. Liability for overtime work performed prior to July 20, 1949
No employer shall be subject to any liability or punishment under this chapter (in any 

action or proceeding commenced prior to or on or after January 24, 1950), on account of the 
failure of said employer to pay an employee compensation for any period of overtime work 
performed prior to July 20, 1949, if the compensation paid prior to July 20, 1949, for such 
work was at least equal to the compensation which would have been payable for such work 
had subsections (d)(6), (7) and (g) of section 207 of this title been in effect at the time of such 
payment.
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Number Letter Subject Date

FLSA2009-28 Insurance agents and section 13(a)(1) January 16, 2009

FLSA2009-21 Nondiscretionary safety bonus and section 7(e) January 16, 2009

FLSA2009-20 Enterprise coverage and joint employment with 
employee leasing company 

January 16, 2009

FLSA2009-19 Transportation authority firefighters under sec-
tions 3(x), 3(y) and 7(k); attendance bonuses and 
vacation buy-backs under section 7(e)(2) 

January 16, 2009

FLSA2009-18 Deductions from paid time-off plan and section 
13(a)(1) salary basis 

January 16, 2009

FLSA2009-17 Water service employees’ on-call time and compen-
sable hours worked 

January 16, 2009

FLSA2009-16 Compressed two-week work schedule and section 7 January 16, 2009

FLSA2009-15 Time outside normal working hours completing 
assignments for city-required training programs as 
hours worked 

January 15, 2009

FLSA2009-14 Voluntary and mandatory time off policies and 
section 13(a)(1) salary basis 

January 15, 2009

FLSA2009-13 Web-based classes taken at home as hours worked January 15, 2009

FLSA2009-12 Barbacks as tipped employees and section 3(m) January 15, 2009

FLSA2009-11 Catering services contractor at a recreational esta-
blishment and section 13(a)(3)

January 15, 2009

FLSA2009-6 Pilots and section 13(a)(1) January 14, 2009

FLSA2009-5 Life guards at town beach and section 13(a)(3) January 14, 2009

FLSA2009-4 Convention and visitors services sales manager 
under section 13(a)(1)

January 14, 2009

FLSA2009-3 Retroactive payment of overtime and the fluctua-
ting workweek method of payment

January 14, 2009

FLSA2009-2 Mandatory use of vacation time and section 
13(a)(1) salary basis 

January 14, 2009

FLSA2009-1 Employer provided training for state-mandated 
employee certification and compensable hours 

January 7, 2009
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Number Letter Subject Date

FLSA2008-19 Store managers in training for promotion and sec-
tion 13(a)(1) 

December 19, 2008

FLSA2008-18 Chefs who serve meals to customers and tipped 
employees under section 3(m) 

December 19, 2008

FLSA2008-17 Certified Occupational Therapist Assistants and 
section 13(a)(1) 

December 19, 2008

FLSA2008-16 Victim Assistant Specialist volunteering as reserve 
police officer and receiving hourly pay under sec-
tions 3(e)(4)(A) and 7(p)(2) 

December 18, 2008

FLSA2008-15 Stipends provided to volunteer firefighters of a 
political subdivision and nominal fees under sec-
tion 3(e)(4)(A) 

December 18, 2008

FLSA2008-14 Paid firefighter performing volunteer firefighting 
services for the same private fire department 

December 18, 2008

FLSA2008-13 Volunteer emergency crew as separate and indepen-
dent agency under section 3(e)(4)(A) 

December 18, 2008

FLSA2008-12 Discretionary “stress pay” bonuses and section 
7(e)(3)(a)

December 1, 2008

FLSA2008-11 Assistant Athletic Instructors and the teacher 
exemption under section 13(a)(1)

December 1, 2008

FLSA2008-10 Replacement of tipped employee’s uniform dama-
ged during personal use

October 24, 2008

FLSA2008-9 Cosmetology school instructors and the teacher 
exemption under section 13(a)(1)

October 1, 2008

FLSA2008-8 Charitable organization revenue included in 
annual revenue under section 3(s)(1)(A)

September 29, 
2008

FLSA2008-7 Substitute teachers and the teacher exemption 
under section 13(a)(1)

September 26, 
2008

FLSA2008-6 Regular rate calculation of on-call compensation 
paid in a specific week

September 22, 
2008

FLSA2008-5 Quadrennial adjustment to single pay period 
length

May 30, 2008

FLSA2008-4 Shoes as a uniform or «other facilities» May 15, 2008



4 — DOL OPINION LETTERS

Number Letter Subject Date

FLSA2008-3 Product Technology Application and Marketing 
Analyst and section 13(a)(1)

April 21, 2008

FLSA2008-2 Shift substitution under section 7(p)(3) and mini-
mum wage requirements 

March 17, 2008

FLSA2008-1 Purchasing agents and section 13(a)(1) March 6, 2008

FLSA2007-12 Police officers working for city convention autho-
rity and section 7(p)(1) 

December 31, 2007

FLSA2007-11 Field inspectors and section 13(a)(1) September 17, 2007

FLSA2007-9 Part-time employees and the use of comp time off 
under section 7(o) 

May 14, 2007

FLSA2007-8 School resource officers and section 13(a)(1) February 15, 2007

FLSA2007-7 Case managers for individuals with disabilities and 
section 13(a)(1) 

February 8, 2007

FLSA2007-6 Deductions for leave taken under a state’s Leave 
Act and section 13(a)(1) 

February 8, 2007

FLSA2007-5 Radiology technologists and section 13(a)(1) February 1, 2007

FLSA2007-4 Resort timeshare salespeople and section 13(a)(1) January 25, 2007

FLSA2007-3 Construction project superintendent and section 
13(a)(1) 

January 25, 2007

FLSA2007-2 Home sales employees and section 13(a)(1) January 25, 2007

FLSA2007-1 Home sales employees and section 13(a)(1) January 25, 2007

FLSA2006-46 Film location managers and section 13(a)(1)   December 21, 2006

FLSA2006-45 Copy editors and senior copy editors under section 
13(a)(1) 

December 21, 2006

FLSA2006-44 Boat Captain and section 13(b)(6)   November 30, 
2006

FLSA2006-43 Registered financial services representatives and 
section 13(a)(1) 

November 27, 2006

FLSA2006-42 Information technology (IT) support specialist 
under sections 13(a)(1) and 13(a)(17)   

October 26, 2006
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FLSA2006-41 Career school instructors and the teacher exemp-
tion under section 13(a)(1) 

October 26, 2006

FLSA2006-40 School employees performing additional work and 
section 3(e)(4)(A)  

October 20, 2006

FLSA2006-39 Nature/sight-seeing cruise vessels as amusement or 
recreational establishments and section 13(a)(3)

October 12, 2006

FLSA2006-38 Firefighters who switch from part-time employees 
to volunteers and section 3(e)(4)(A)  

September 29, 
2006

FLSA2006-37 Wilderness expedition organizations and section 
13(a)(3)

September 28, 
2006

FLSA2006-36 Public safety dispatchers and section 7(a)  September 28 2006

FLSA2006-35 Store manager’s physical presence and the section 
13(a)(1) executive exemption

September 21 2006

FLSA2006-34 Community events supervisors and section 
13(a)(1)  

September 21 2006

FLSA2006-33 Propane gas service drivers under sections 7(i) and 
13(a)(1)

September 14, 
2006

FLSA2006-32 Bona fide sick/vacation leave plan and section 
13(a)(1)  

September 14 2006

FLSA2006-30 Loss prevention managers and section 13(a)(1)  September 8, 2006

FLSA2006-29 Gasoline service station managers and section 
13(a)(1)

September 8, 2006

FLSA2006-28 Same type of services, same public agency and 
nominal fee for public agency volunteers under 
3(e)(4)(A)  

August 7, 2006

FLSA2006-27 Senior legal analyst and section 13(a)(1) July 24, 2006

FLSA2006-26 Respiratory therapists and section 13(a)(1)  July 24, 2006

FLSA2006-25 Employees paid on an annual basis and section 
11(c)

July 14, 2006

FLSA2006-24 Cash shortage deductions from commission pay-
ments and section 13(a)(1)  

July 6, 2006
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Number Letter Subject Date

FLSA2006-23 Acquisition, relocation, and property management 
agents for land acquisition firm under section 
13(a)(1)

June 29, 2006

FLSA2006-22 Plumbing repair services and section 7(i)  June 23, 2006

FLSA2006-21 Uniform maintenance costs and tips June 9, 2006

FLSA2006-20 Dual-function firefighter/paramedics and section 
7(k)  

June 1, 2006

FLSA2006-19 Time spent by police officers in off-duty firearm 
training

June 1, 2006

FLSA2006-18 Employees who volunteer to chaperone cultural 
and sporting activities 

June 1, 2006

FLSA2006-17 Foreign currency and salary basis requirement 
under section 13(a)(1) 

May 23, 2006

FLSA2006-16 Charitable donation solicitors and outside sales 
under section 13(a)(1) 

May 22, 2006

FLSA2006-15 Salaried non-exempt employees’ sick leave and 
fluctuating workweek overtime

May 12, 2006

FLSA2006-14 Companionship services and section 13(a)(15) May 12, 2006

FLSA2006-13 Police officers who work for a third party servicing 
a city-owned coliseum and section 7(p)(1)

April 28, 2006

FLSA2006-12 Students in university externship program and 
employment relationship

April 6, 2006

FLSA2006-11 Mortgage loan officers and outside sales under sec-
tion 13(a)(1)

March 31, 2006

FLSA2006-10 Compensating law enforcement officers for canine 
care and section 7(g)(2)

March 10, 2006

FLSA2006-9 Private health club/fitness center and section 7(i) March 10, 2006

FLSA2006-8 Employee stock purchase plan and regular rate 
under section 7(e)(3)(b)

March 10, 2006

FLSA2006-7 Deductions from salary for damage or loss of com-
pany equipment and section 13(a)(1)

March 10, 2006
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FLSA2006-6 Required minimum hours and make-up time 
under section 13(a)(1)

March 10, 2006

FLSA2006-5 Employees who study English language lesson 
materials and hours worked (29 C.F.R. §§ 785.27-
.31) 

March 3, 2006

FLSA2006-4 Civic and charitable volunteer activities and com-
pensable work time under the FLSA

January 27, 2006

FLSA2006-3 Transportation of pallets and kegs under section 
13(b)(1)

January 13, 2006

FLSA2006-2 Code compliance officer who volunteers as a 
reserve police officer and section 3(e)(4)(A)

January 13, 2006

FLSA2006-1 Tips charged on a credit card and section 3(m) January 13, 2006

FLSA2005-54 Paralegals and section 13(a)(1) December 16, 2005

FLSA2005-53 Employees of health and athletic clubs and section 
7(i)

November 14, 
2005

FLSA2005-52 Unmarried staff and the section 13(b)(24) house-
parent exemption

November 14, 
2005

FLSA2005-51 Nonexempt employees who volunteer as coaches/
advisors and nominal fees under section 3(e)(4)(A) 

November 10, 
2005

FLSA2005-50 Social workers and caseworkers under section 
13(a)(1)

November 4, 2005

FLSA2005-49 Respiratory therapists and substitution under sec-
tion 7(p)(3)

November 4, 2005

FLSA2005-48 Summer camp employees under sections 13(a)(1) 
and 13(a)(3)

November 4, 2005

FLSA2005-47 Retention benefits/stay bonus and section 7(e) November 4, 2005

FLSA2005-46 Salary docking for weather-related absences and 
section 13(a)(1)

October 28, 2005

FLSA2005-45 Staffing manager and section 13(a)(1) October 25, 2005

FLSA2005-44 Carpet/furniture cleaning business and section 7(i) October 24, 2005

FLSA2005-43 Aviation museum curator and section 13(a)(1) October 24, 2005
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FLSA2005-42 Academic advisors and intervention specialists 
under section 13(a)(1)

October 24, 2005

FLSA2005-41 Leave taken during inclement weather and section 
13(a)(1)

October 24, 2005

FLSA2005-40 Police lieutenants, police captains and fire battal-
ion chiefs under section 13(a)(1)

October 14, 2005

FLSA2005-39 Substitute teachers and section 13(a)(1) October 13, 2005

FLSA2005-38 Beauty school instructors and section 13(a)(1) October 13, 2005

FLSA2005-37 Bookkeeper/office manager, maintenance super-
visor and maintenance personnel under section 
13(a)(1)

October 11, 2005

FLSA2005-36 Call-back pay and section 7(e)(2) October 3, 2005

FLSA2005-35 Medical coders under section 13(a)(1) October 3, 2005

FLSA2005-34 Deductions from professor’s pay and section 
13(a)(1)

September 23, 
2005

FLSA2005-33 Employees who volunteer at run sponsored by their 
non-profit employer

September 16, 
2005

FLSA2005-32 Volunteer reserve deputies and section 3(e)(4) September 9, 2005

FLSA2005-31 Imposed gratuities and section 3(m) September 2, 2005

FLSA2005-30 Regional advocates for individuals with disabilities 
and section 13(a)(1)

August 29, 2005

FLSA2005-29 Nonexempt employees who also teach and sections 
13(a)(1) and 7(g)(2)

August 26, 2005

FLSA2005-28 Mechanical or electrical sales engineer and section 
13(a)(1)

August 26, 2005

FLSA2005-27 Medical equipment installation technicians and 
section 13(b)(1)

August 26, 2005

FLSA2005-26 Original and creative work and section 13(a)(1) August 26, 2005

FLSA2005-25 Insurance claims adjusters and section 13(a)(1) August 26, 2005

FLSA2005-24 Accountants paid on fee basis and section 13(a)(1) August 26, 2005
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FLSA2005-23 Court reporters and coordinators under section 
3(e)(2)(C)

August 26, 2005

FLSA2005-22 Previous year bonus and OT regular rate calcula-
tion

August 26, 2005

FLSA2005-21 Background investigators and section 13(a)(1) August 19, 2005

FLSA2005-20 Nurses paid salary and hourly and section 13(a)(1) August 19, 2005

FLSA2005-19 Relationship of 29 CFR 541 sections to previous 
regulation

August 2, 2005

FLSA2005-18 Reimbursement of Internal Training Costs May 31, 2005

FLSA2005-17 Shifts Overlapping Workweeks May 27, 2005

FLSA2005-16 Timesheets and Partial-Day Salary Docking April 11, 2005

FLSA2005-15 Joint Employment April 11, 2005

FLSA2005-14 Nonexempt Office Assistant March 17, 2005

FLSA2005-13 Domestic Service Exemption March 17, 2005

FLSA2005-12 W&H Division’s policy regarding the companion-
ship services exemption

March 17, 2005

FLSA2005-11 Brush eradication and agriculture January 11, 2005

FLSA2005-10 Intra/interstate transportation of gasoline and sec-
tion 13(b)(1)

January 11, 2005

FLSA2005-9 Paralegal and section 13(a)(1) January 7, 2005

FLSA2005-8 Data entry/receptionist and section 13(a)(1) January 7, 2005

FLSA2005-7 Paid time off bank and 29 CFR 541.602 January 7, 2005

FLSA2005-6 Multi establishment enterprise and section 7(i) January 7, 2005

FLSA2005-5 Timekeeping system and 29 CFR 541.602 January 7, 2005

FLSA2005-4 National and Community Service Act January 7, 2005

FLSA2005-3 Prepayment plan for overtime January 7, 2005

FLSA2005-2 Junior-level claims examiners and section 13(a)(1) January 7, 2005
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Number Letter Subject Date

FLSA2005-1 Project, Business development and marketing man-
agers and section 13(a)(1)

January 7, 2005

FLSA2004-23 Donating and exchanging time under section 
7(p)(3)

November 23, 
2004

FLSA2004-22 Meal period November 22, 
2004

FLSA2004-21 Airline affiliates and section 13(b)(3) November 17, 2004

FLSA2004-20 Furniture dealership and section 7(i) November 9, 2004

FLSA2004-19 Fire captain volunteering as a chaplain November 5, 2004

FLSA2004-18 Pre-hire job view October 29, 2004

FLSA2004-17 Smokers’ insurance premiums and section 7(e) October 28, 2004

FLSA2004-16 Pre-employment training and employment rela-
tionship

October 19, 2004

FLSA2004-15 Employment of volunteer fire fighters as paid staff October 18, 2004

FLSA2004-14 Gap time and overtime October 8, 2004

FLSA2004-13 Regulatory board as a public agency October 7, 2004

FLSA2004-12 Non-exempt school employees as volunteer coaches 
and sponsors

October 1, 2004

FLSA2004-11 Incentive pay and overtime September 21, 
2004

FLSA2004-10 Comp time for hours under 40 per wk. and section 
7(o)

September 20, 
2004

FLSA2004-9 Nurses and section 7(b) September 9, 2004

FLSA2004-8 Media assistant-coach and same or similar services September 7, 2004

FLSA2004-7 Sleep time in residential care facilities July 27, 2004

FLSA2004-6 Volunteers in public schools July 14, 2004

FLSA2004-5 Section 13(a)(1) and the salary basis requirement June 25, 2004

FLSA2004-4 Section 7(k) and Port of entry officers June 1, 2004

FLSA2004-3 Meal expenses and Section 7(e)(2) May 13, 2004
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FLSA2004-2 Seafood processing plants not agriculture February 5, 2004

FLSA2004-1 Seafood processors and section 13(a)(6)(C) February 5, 2004

FLSA2003-5  Compensation system complies with 29 CFR 
541.118

July 9, 2003

FLSA2003-4 Cafeteria benefit plans July 2, 2003

FLSA2003-3 State police and section 7(p)(1) May 9, 2003

FLSA2003-2 Volunteer fire fighters and section 3(e)(4)(A) April 14, 2003

FLSA2003-1 Automobile finance and insurance salesperson and 
section 7(i)

March 17, 2003

FLSA2002-11 Insurance claims adjusters and section 13(a)(1) November 19, 2002

FLSA2002-10 Paid sick leave as compensable hours worked November 1, 2002

FLSA2002-9 Employment status of students bagging groceries 
for tips

October 7, 2002

FLSA2002-8 Employment status of youth in summer job train-
ing program

September 5, 2002

FLSA2002-7 Companionship services exemption August 16, 2002

FLSA2002-6 Firefighters and sleep time August 13, 2002

FLSA2002-5 Section 13 (a)(1) and servicing employer’s custom-
ers

August 6, 2002

FLSA2002-4 Career EMT being a volunteer EMT July 19, 2002

FLSA2002-3 Section 7(p)(1) and off duty police officers June 7, 2002

FLSA2002-1 Career firefighter/paramedic employees being vol-
unteers

June 5, 2002

FLSA2001-19 Career firefighters performing volunteer work November 27, 2001

FLSA2001-18 Nurses and volunteer hours / training time July 31, 2001

FLSA2001-17 Tribal employees employed as nurses June 1, 2001

FLSA2001-16 Compensability of break time May 19, 2001

FLSA2001-15 Olympic Games and section 213(a)(3) May 19, 2001
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FLSA2001-14 Domestic service employment and section 
13(a)(15)

May 14, 2001

FLSA2001-13 Coverage of psychiatric rehabilitation programs May 8, 2001

FLSA2001-12 Section 7(g) and computation of the regular rate May 1, 2001

FLSA2001-11 Travel time in company owned vehicles April 18, 2001

FLSA2001-10 Home office sales consultants not administrative 
employees

April 18, 2001

FLSA2001-9 Loaders and section 13(b)(1) March 5, 2001

FLSA2001-8 Certified scuba instructor as exempt March 5, 2001

FLSA2001-7 Deductions from wages for the cost of uniforms February 16, 2001

FLSA2001-6 Bonus money included in regular rate of pay February 14, 2001

FLSA2001-5 401(k) profit sharing plans and section 7(e)(3)(b) February 14, 2001

FLSA2001-4 Teachers and section 13(a)(1) February 14, 2001

FLSA2001-3 Regular rate and vacation, holiday, and sick pay February 14, 2001

FLSA2001-2 Automobile salespersons and section 13(b)(10) February 14, 2001

FLSA2001-1 401(k) pension plans and section 7(e)(3)(b) February 14, 2001
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Symbols

207(k) Exemption  119
Ambulance drivers  201
Collective bargaining  195
Compensatory time off  184
Emergency medical technicians  199
Fire protection employees  198
Law enforcement officers  196
Obtaining exemption  193
On-call status  128
Operation of  195
Paramedics  199
Purpose of  190
Recordkeeping requirements  193
Rescue service employees  199, 201
Under the FLSA  75
Work periods  195

A

Academic Administrative Personnel  
Under the FLSA  263

Academic Counselors
Under the FLSA  264

Academy Training
Compensability of  142

Accounting Clerks
Under the FLSA  266

Administration Of FLSA  12
Administrative Assistants  262
Administrative Employees  250

Academic administrative employees  263
Duties of  258
Financial services employees  262
Human resources managers  262
Insurance claims adjustors  262
Purchasing agents  262
Under the FLSA  250

Adverse Employment Actions
Constructive discharge  306
Retaliation  305
Transfers  306

Agricultural Employees  5, 210, 211
Definitions of  214
Exclusion from FLSA coverage  212

Exemptions  212
Specific exemptions  215

Airline Employees  211
Air Carrier Employees

Exclusion from FLSA coverage  243
Exemption  243

Alcohol
Use of while on-call  129

Ambulance Dispatchers  138
Ambulance Drivers  138, 219

Section 207(k) exemption  201
Amendments To The FLSA

1961 amendments  237
1974 amendment  191
1977 amendment  300
2004 amendment  250

Amusement Facility Employees  209, 210, 
221

Exclusion from FLSA coverage  221
Animal Control Officers  197
Annual Salary

Calculation of regular rate of pay  76
Apprentices  142, 210
Apprenticeships

Inclusion in hours worked  142
Assembly Line Workers  139
Athletic Trainers  

Under the FLSA  267
Attorney Fees  292, 298

Litigation  298
Auer v. Robbins  15
Automobile Service Employees  211
Averaging Of Hours  

Under the FLSA  74

B

Babysitters  
Exclusion from FLSA coverage  220

Belo Contracts  
Inclusion in hours worked  121

Bonuses
Deductions from pay  253
Inclusion in regular rate of pay  83

Bookkeepers
Under the FLSA  266
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Briefing Periods
Inclusion in hours worked  104, 105

Building Inspectors  197
Burdens Of Proof  82
Bus Drivers  139, 219

C

Callback Pay  18
Inclusion in regular rate of pay  84

Callback Requirements  18
Camp Employees  209
Canine Officers  293

Hours worked  158
Physical fitness programs  170
Premium pay  159
Work at home, inclusion in regular rate  

158
Canine Programs

Commute time  158
Inclusion in hours worked  158
Inclusion in regular rate of pay  160

Certified Public Accountants  
Under the FLSA  266

Changing Clothes  37
Chauffeurs  138
Chefs  

Under the FLSA  266
Chicken Processing Plant Employees  139
Child Labor  2, 4

Definition of  62
Job limitations  63
Penalties for violations  67
Time limitations  63
Under the FLSA  2

Class Action Lawsuits
FLSA violations  302
Opt in requirements  302

Clerks  197, 199, 262
Clothing Allowance

Inclusion in regular rate of pay  86
Collective Bargaining Agreements  18

207(k) exemption  195
Calculation of regular rate of pay  82, 84
Compensatory time off  176, 177, 178
Liquidated damages  298

Paid leave  104
Precedence over FLSA requirements  18
Retirement pickup and deferred 

compensation plans  85
Settlement of claims  309
Time of payment  42, 44

Commerce Clause Of United States 
Constitution  6

Commissions
Deductions from pay  253
Inclusion in regular rate of pay  89
Recordkeeping requirements  287
Regular rate of pay  89

Commuting Time
Canine programs  158
Compensability of  144
Inclusion in hours worked  144

Companionship Service Providers  
Exclusion from FLSA coverage  220

Comparison Shoppers
Under the FLSA  263

Compensatory Time Off  5
207(k) exemption  184
Accrual limitations  176, 177
Accrual rate  185
Agreement to take compensatory time 

off  181
Collective bargaining  176, 177, 178
Compelled use of  184
Condition of employment  181
Damages for violation of  186
Dispatchers  177
Emergency response activities  177
Exceptions  180
Filing lawsuits for violation of provisions  

292
Illegal systems  186
In lieu of cash payment for overtime  

178
Non-FLSA compensatory time  185
Payment for unused compensatory time  

185
Public sector employees  177, 287
Reasonable period  182
Seasonal activity  178
Under the FLSA  176
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Unduly disrupt requirements  182
Overtime  182

Computer Employees  
Under the FLSA  268

Condition Of Employment
Compensatory time off  181

Constructive Discharge
Retaliation  306

Continuous Workday Rule
Donning and doffing  109

Contractors, Independent  208, 241
Cooks  198, 199
Coroners  130
Court Appearances

Inclusion in hours worked  164
Covered Employers

Definition of  208
Creative Professional Employees

Duties of  267
Criminal Investigators  211
Custodians  237

D

Damages
Gap-time damages  307
Illegal compensatory time off system  

186
Joint employers  241

Day-Rate Employees
Regular rate of pay  79

Deductions From Pay
Bonuses  253
Commissions  253
Disciplinary penalties  252
Family and Medical Leave Act  253
Illness  252
Jury duty  252
Military leave  252
Practice of making  253
Salaried employees  252

Deferred Compensation Contributions
Inclusion in regular rate of pay  85

Delivery Drivers  211
Dental Hygienists 

Under the FLSA  266

Department Of Labor
Enforcement authority  13
Interpretations of FLSA  12, 250

De Minimis Time  103, 148, 158
Inclusion in hours worked  103

Disciplinary Deductions  12
Inclusion in regular rate of pay  89
Salaried employees  252

Disciplinary Hearings
Inclusion in hours worked  150

Discrimination Against Employees
     Asserting FLSA Claims  304
Dispatchers  197, 199

Compensatory time off  177
Doctors Of Medicine  

Under the FLSA  268
Domestic Service Employees  3, 4, 212, 

219
Exclusion from FLSA coverage  219

Donning And Doffing
Continuous Workday rule  109
Inclusion in hours worked  107
Protective gear  109

Dressing Time
Hours worked  107
Inclusion in hours worked  107

Drug Testing
Inclusion in hours worked  149

Due Process Rights
Under the FLSA  6

E

Early Shift Relief  
Inclusion in hours worked  171

Economic Reality Test
Independent contractors  241

Education Incentive
Inclusion in regular rate of pay  82

Emergency Medical Technicians
Section 207(k) exemption  199

Employees Under The FLSA
Academic counselors  264
Accounting clerks  266
Administrative employees  250

Duties of  258
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Athletic trainers  267
Bookkeepers  266
Certified public accountants  266
Chefs  266
Computer field employees  268
Creative professionals  267
Dental hygienists  266
Doctors  268
Executive employees  250

Duties of  256
Funeral directors  267
Highly-compensated employees  250, 

254
Lawyers  268
Learned professional employees  265
Legal assistants  267
Licensed practical nurses  266
Manual laborers  251
Medical technologists  266
Paralegals  267
Physician assistants  266
Primary duties

Analysis of  255
Professional employees  250

Duties of  264
Public safety employees  251
Registered nurses  266
Salaried employees  251
Salespeople  269
School principals  264
School superintendents  264
Teachers  268

Employee Status Under The FLSA  208
Employers

Definition of  239, 294
Governmental bodies  236
Joint employment  240
Multiple employers  239

Employer Liabiity
Under the FLSA  100

Enforcement Authority
Department of Labor  13, 292

Enterprise Coverage  237
Equipment Maintenance

Inclusion in hours worked  148

Examiners
Under the FLSA  263

Exclusions From FLSA Coverage  209
Agricultural employees  212
Air carrier ememption  243
Amusement establishment employees  

221
Babysitters  220
Companionship services  220
Domestic service employees  219
Fishery employees  224
Interstate commerce  216
Minimum wage  209
Motor carrier exemption  216
Overtime requirements  209
Recreational establishment employees  

221, 225
Salesmen  223
Seamen  224

Executives
Personal liability for violations  294

Executive Assistants  262
Executive Employees  

Duties of  256
Under the FLSA  250

Exempt Employees  12
Academic Administrative employees  

263
Academic administrative employees  263
Administrative employees  250, 258
Computer employees  268
Creative professional employees  267
Doctors  268
Executive employees  250
Highly-compensated employees  254
Lawyers  268
Learned professionals  265
Lieutenants  251
Outside sales employees  269
Professional employees  250, 264
Salaried employees  251, 252
Sergeants  251
Teachers  268

Exotic Dancers  242
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F

FairPay Regulations  250
Fair Labor Standards Act. See FLSA
Family And Medical Leave Act  

Deductions from pay  253
Financial Service Employees  

Under the FLSA  262
Firefighters

Early shift relief  171
Volunteer status  165

Fire Protection Personnel
Lieutenants  251
Section 207(k) exemption  198

Fishing Industry Employees  210
Exclusion from FLSA coverage  224

Flat Rate Employees
Calculation of regular rate of pay  79

FLSA
1974 Amendments  7
207(k) exemption  75
Administration of  12
Amendments to  4
Application to state and local 

governments  8
Callback pay  18
Changing clothes  37
Child labor  2, 62
Class action lawsuits  302
Collective bargaining  18
Conflicts with collective bargaining 

agreements  18
Constitutionality of  6
Covered employees  208
Due process rights  6
Employer, definition of  239
Employer liability  100
Enforcement of  13, 292
Enterprise coverage  237
Exclusions from coverage  209
Exemptions from coverage  250
Freedom of speech  6
Fringe benefits payments  38
Health insurance  38
History of  2

Hours worked  100
Independent contractors  241
Individual coverage  236
Internet resources  326
Interpretation of  12
Joint employment  239
Liquidated damages  42
Maryland v. Wirtz  7
Minimum wage  2, 42, 50
Offsetting liability  37
Overtime Pay 2, 18, 43
Overtime requirements  72
Partnerships  242
Pension payments  38
Regular rate of pay  72
Religious challenges  6
Religious organizations  239
State wage and hour laws  21
Time of payment  42
Traditional coverage  236
Vacation time  38
Violations  292, 293, 295, 300

Fluctuating Work Hours
Calculation of regular rate of pay  76
Inclusion in hours worked  122

Forestry Industry Employees  212
Freedom Of Speech

Under the FLSA  6
Fringe Benefits

Under the FLSA  38
Funeral Directors  

Under the FLSA  267

G

Gap-Time Damages  
Remedies for FLSA violations  307

Garcia v. San Antonio Metropolitan Transit 
Authority  7, 101

Garnishments
Inclusion in regular rate of pay  88
Minimum wage requirements  57

Gifts
Inclusion in regular rate of pay  83

Good Faith Defense For FLSA Violations  
300
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Grievance Adjustment
Inclusion in hours worked  150

H

Handicapped Workers  210
Hazardous Duty Pay

Inclusion in regular rate of pay  82
Health Inspectors  197
Health Insurance Premiums

Inclusion in regular rate of pay  84, 86
Under the FLSA  38

Highly-Compensated Employees  259
Exemption  254
Under the FLSA  250, 254

History Of FLSA  2
Holiday Premiums

Inclusion in regular rate of pay  84, 87
Hospital Technician  129
Hours Worked  8

Apprenticeships  142
Artificially reduced hourly rates  123
Belo contracts  121
Briefing periods  104, 105
Canine program  158
Commuting  144
Court appearances  164
De minimis time  103
Disciplinary hearings  150
Donning and doffing  107
Dressing time  107
Drug tests  149
Early release  171
Equipment maintenance  148
Fluctuating workweeks  122
Grievance adjustment  150
Importance of  100
Irregular workweeks  121
Meal periods  118
Medical examinations  149
Minimum wage  100
Moonlighting  168
Mutual aid pacts  169
Off-work site work  140
On-call status  128
Overtime rate  100

Paid leave  104
Physical fitness programs  170
Pre- and post-shift activities  104
Promotional examinations  140
Psychological examinations  149
Recordkeeping requirements  284
Rest periods  118
Roll call  105
Section 207(k)  100
Shift trades  163
Sick leave confinement  171
Sleeping time  119
Special situations  140, 141
Standby time  128
Training  140
Training academies  142
Training reimbursement  144
Travel time  144
Uniform cleaning  148
Vehicle maintenance  148
Voluntary time  103, 164
Waiting time  139
Working two jobs for same employer  

166
Human Resource Managers  

Under the FLSA  262

I

Incentive Payments
Inclusion in regular rate of pay  72, 144

Independent Contractors  159, 208, 241
Economic reality test  241
Under the FLSA  241, 254

Individaul Coverage
Under the FLSA  236

Injunctions
Remedies for FLSA violations  300

Inspectors  
Under the FLSA  262

Insurance Claims Adjustors  
Under the FLSA  262

Insurance Premiums
Inclusion in regular rate of pay  84
Volunteers  165

Interest On FLSA Judgments  298
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Interstate Commerce  6, 216, 236
Exclusion from FLSA coverage  216

Interstate Commerce Clause  7, 309

J

Janitors  197
Job Limitations

Child labor  63
Joint Employment

Under the FLSA  239, 240
Jury Duty  

Deductions from pay  252

K

Kelly Days  73

L

Labor Organizations
Lawsuits for members  303

Lawsuits Under The FLSA. See 
also Litigation

Against state agencies  309
Attorney fees  298, 300
By employees  292
By the DOL  292

Lawyers  
Under the FLSA  268

Law Enforcement Officers
Section 207(k) exemption  196

Law Enforcement Personnel
Sergeants  251

Learned Professional Employees
Duties of  265

Leave, Paid
Inclusion in hours worked  104

Leave Buy-Back Payments
Iclusion in regular rate of pay  82

Legal Assistants  
Under the FLSA  267

Liability
Corporate officer personal liability  294

Licensed Practical Nurses
Under the FLSA  266

Liquidated Damages
As remedy for FLSA violations  292, 

295
Collective bargaining agreements  298
Statute of limitations  42
Violations of FLSA  42

Litigation
Attorney fees  298
Child labor  66
Class actions  302

Opt in requirements  302
Equitable relief  300
Gap time damages  307
Good faith defense  300
Injunctions  300
Interest on judgments  298
Lawsuits against states  309
Minimum wage issues  50
Notice of claim  294
Recordkeeping failure  285
Settlement of cases  308
Statutes of limitation  292
Waiver of rights  308

Livestock Auction Employees  211, 216
Lodging

Inclusion in regular rate of pay  87
Minimum wage requirements  56

Longevity Pay
Inclusion in regular rate of pay  82

M

Maintenance Workers  237
Manual Laborers

Under the FLSA  251
Maryland v. Wirtz  7
Meals

Inclusion in regular rate of pay  87
Minimum wage requirements  55

Meal Periods
Fire protection personnel  119
Inclusion in hours worked  118

Medical Examinations
As hours worked  149
Inclusion in hours worked  149



INDEX — 357 

Medical Technologists  
Under the FLSA  266

Messengers  210
Military Leave  

Deductions from pay  252
Minimum Wage  2, 4, 77, 79

Apprentices  142
Exclusion from FLSA coverage  209
Garnishment of wages  57
Hours worked  100
Litigation over  50
Lodging  56
Meals  55
Service charges  51, 53
Shortages of cash  54
Statute of limitations  42
Time of payment  42
Tipped employees  51
Tip pools  52
Under the FLSA  42, 50
Uniforms  54
Vehicles  55

Monthly Salary
Calculation of regular rate of pay  76

Moonlighting  
Inclusion in hours worked  168

Motion Picture Theatre Employees  212
Motor Carrier Employees

Exclusion from FLSA coverage  216
Exemption  216, 218

Multiple Employers
Under the FLSA  239

Multiple Work Periods
Section 207(k) exemption  196

Mutual Aid Pacts
Inclusion in hours worked  169

N

National League of Cities v. Usery  7
National Park Employees  209
Newspaper Employees  6, 210
Non-Profit Educational Employees  209, 

212

Notice Of Claim
Litigation  294

Nurses  3, 266

O

Offsetting Liability  
Under Section 207(h)  37

On-Call Status  128, 297 
See also Standby Time

Frequency of callbacks  130
Inclusion in hours worked  128
Pagers  128, 129. 
Response time  130
Use of alcohol  129

Overtime Averaging
Impact on regular rate of pay  89

Overtime
Compensatory time off  176, 178, 182, 

185
Payment of unused compensatory time 

off  185
Exclusion from FLSA coverage  209
Hours worked  100
Overtime rate  4, 76
Recordkeeping requirements  284
Regular rate of pay  72
Requirements  3, 72
Section 207(k) exemption  195
Time of payment  43
Under Belo contracts  122
Under the FLSA  2, 18
Unreported overtime  102

P

Pagers
Response time while on on-call  128, 

131
Paid Leave

Inclusion in hours worked  104
Paralegals  

Under the FLSA  267
Paramedics

Section 207(k) exemption  198, 199, 
296
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Partnerships
Under the FLSA  242

Penalties
Child labor violations  67

Pension Payments
Under the FLSA  38

Physical Fitness Programs
Canine officers  170
Inclusion in hours worked  170

Physician Assistants  
Under the FLSA  266

Piece-Rate Employees
Calculation of regular rate of pay  81

Police Officers
Volunteers  165

Portal-To-Portal Act  4, 5, 110, 142, 148, 
300, 303

Commuting time  144
Good faith defense  300
History of  4
Lawsuits by unions  303
Pre- and post-shift activities  104
Travel time  144
Vehicle maintenance  148

Pre- And Post-Shift Activities
Hours worked  104
Inclusion in hours worked  104

Premium Pay  37, 83
Canine officers  159

Principal Activities
Definition of  105

Professional Employees  
Duties of  264
Under the FLSA  250

Promotional Examinations
Inclusion in hours worked  140

Protective Gear
Donning and doffing  109

Psychological Examinations
As hours worked  149
Inclusion in hours worked  149

Public Safety Agencies With Less Than 
Five Employees  212

Public Safety Employees  251
Briefing periods  106
Canine officers  158, 293

Compensatory time off  177
Employees working two jobs for same 

employer  166
Inspectors  263
Moonlighting  168
On-call time  297
Reserve police officers  165
Section 207(k) exemption  75, 100, 119, 

190, 297
Shift trades  163
Sleeping time  119
Under the FLSA  251
Volunteer firefighters  165
Volunteer work  164

Public Welfare  3
Purchasing Agents  

Under the FLSA  262

R

Radio Announcers  211
Radio Operators  197
Rail Carrier Employees  211
Reasonable Period

Compensatory time off  182
Recordkeeping

Belo contracts  122
Commissioned employees  287
Failure to keep required records  285
General  284
Inclusion in hours worked  284
Maintenance of records  285
Overtime compensation  284
Requirements  284
Section 207(k) exemption  193, 284

Recreational Establishment Employees  
Exclusion from FLSA coverage  221, 

225
Ski areas  225

Registered Nurses  
Under the FLSA  266

Regular Rate Of Pay
Annual salary  76
Averaging hours  74
Bonuses  83
Calculation of  73, 76, 80, 81
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Callback pay  84
Canine premium pay  160
Clothing allowances  86
Collective bargaining agreements  82, 84
Commission-based employees  89
Deferred compensation  85
Disciplinary deductions  89
Education incentive  82
Exclusions from  83
Flat rate employees  79
Fluctuating workweek  76
Garnishments  88
Gifts  83
Hazardous duty pay  82
Health insurance premiums  84, 86
Holiday premiums  84, 87
Hours worked  100
Incentive payments  72, 144
Insurance premiums  84
Leave buy-back payments  82
Lodging  87
Longevity premiums  82
Meals  87
Monthly pay schedule  76
Overtime averaging  89
Requirements  72
Retirement pickup  85
Retirement plan payments  84
Retroactive pay increases  88
Shift differential  82
Sick leave  82, 84, 85
Social Security payments  88
Specialty assignment pay  82
Taxes  88
Travel expenses  84
Under the FLSA  72
Union dues  88
Vacation time  82, 84
Vehicles  87
Wellness plans  85
Workers’ compensation payments  82
Working at more than one wage rate  80
Working out of classification  82
Workweek, definition of  72

Reimbursement
Training costs  144

Religious Center Employees  209
Religious Challenges

To the FLSA  6
Religious Institutions  6
Religious Organizations  

Under the FLSA  239
Remedies For FLSA Violations

Attorney fees  298
Discrimination against employees  306
DOL lawsuits  292
Gap time damages  307
Injunctions  300
Interst on judgments  298
Liquidated damages  292, 295

Rescue Sevice Employees
Section 207(k) exemption  199, 201

Residential Care Facilities Employees
Sleep time  121

Response Time While On-Call  130
Rest Periods

Hours worked  118
Inclusion in hours worked  118

Retaliation For Exercise Of Rights
Adverse employment actions  305

Retaliation Lawsuits  300, 306
Retirement Pickup

Inclusion in regular rate of pay  84, 85
Retirement Plan Payments

Inclusion in regular rate of pay  84
Retroactive Pay Increases

Impact on regular rate of pay  88
Roll Call

Inclusion in hours worked  105

S

Safety Course
Compensability of training  142

Salaried Employees
Deductions from pay  252
Definition of  251
Improper deductions  253, 254
Under the FLSA  251

Sales Employees  250
Outside sales  269
Vehicle, boat, trailer and aircraft sales  

223
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Exclusion from FLSA coverage  223
School Bus Drivers  219
School Principals

Under the FLSA  264
School Superintendents

Under the FLSA  264
Seamen  210, 224

Exclusion from FLSA coverage  224
Seasonal Activity  178

Compensatory time off  177
Definition of  178

Section 207(h)
Hours worked  100
Offsetting FLSA liability  37
Public safety employees  100

Section 207(k) Exemption. 
See also 207(k) Exemption

Best work periods  195
Collective bargaining agreements  195
Emergency medical technicians  199
Fire protection personnel  198
Multiple work periods  196
Obtaining the exemption  193
Operation of  195
Overtime payment  195
Paramedics  199, 296
Public safety employees  75
Purpose of  190
Recordkeeping requirements  193, 284

Section 207(o)
Conditions for the use of compensatory 

time off  184
Representative of employees  179

Security Guards  168, 198
Service Charges

Minimum wage requirements  53
Settlement Of FLSA Cases

Under collective bargaining agreements  
309

Waiver of rights  308
Shared Employees

Calculation of regular rate of pay  80
Shift Differential

Inclusion in regular rate of pay  72, 82
Shift Trades

Inclusion in hours worked  163

Shortages Of Cash
Minimum wage requirements  54

Sick Leave
Confinement to home  171

Inclusion in hours worked  171
Inclusion in regular rate of pay  82, 84, 

85
Sleep Time

As hours worked  119
Disruption  121
Inclusion in hours worked  119
Section 207(k) exemption  119

Social Security Payments
Inclusion in regular rate of pay  88

Specialty Assignment Pay
Inclusion in regular rate of pay  82

Standby Time  128
Frequency of callbacks  130
Inclusion in hours worked  128
Pagers  128
Response time  130
Use of alcohol  129

States, Lawsuits Against  309
State Wage And Hour Laws  21, 214, 225

Overtime payments  44
Time of payment  44

Statutes Of Limitation
General  292
Liquidated damages  42
Mimimum wages  42
Notice of claim  294
Remedies for FLSA violations  292
Tort claim  294
Under the FLSA  42
Willful violations  293

Stenographers  197, 199
Students  210
Suffers And Permits Rule

Definition of  100
Switchboard Operators  210

T

Taxes
Inclusion in regular rate of pay  88

Taxi Drivers  212
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Teachers  198, 250, 268
Under the FLSA  268

Television Announcers  211
Tenth Amendment  6
Time Limitations

Child labor  63
Time Of Payment

Collective bargaining agreements  44
Minimum wage  42
Overtime  43
State laws  44
Under the FLSA  42

Tipped Employees
Minimum wage requirements  51

Tip Pools
Minimum wage requirements  52

Tort Claim
Litigation  294

Traditional Coverage
Under the FLSA  236

Trainees  208
Training

Academies  142
Apprenticeship Programs  142
Compensation for uncompleted training  

141
Incentive plans and reimbursement  144
Inclusion in hours worked  140
Safety course  142

Training Academies
Inclusion in hours worked  142

Training Reimbursement
Inclusion in hours worked  144

Transfers
Retaliation  306

Travel Expenses
Inclusion in regular rate of pay  84
Volunteers  164

Travel Time  4
As a passenger  147
Inclusion in hours worked  144
Overnight  147

Truck Drivers  138, 219
Tuition

Volunteers  165

U

Unduly Disrupt
Definition of  183

Unduly Disrupt Requirements
Compensatory time off  182

Uniforms
Minimum wage requirements  54
Volunteers  164

Uniform Cleaning
Inclusion in hours worked  148

Union Dues
Inclusion in regular rate of pay  88

V

Vacation Time
Inclusion in  regular rate of pay  82, 84
Under the FLSA  38

Vehicles
Inclusion in regular rate of pay  87
Maintenance  148

Inclusion in hours worked  148
Minimum wage requirements  55

Violations
Class actions  302
Compensatory time off  292
Discrimination for asserting claim  304
Equitable relief  300
Executives and supervisors  294, 295
Gap time damages  307
Good-faith defense  300
Injunctions  300
Lawsuits  292, 298, 302, 309
Lawsuits against states  309
Liquidated damages  295
Remedies  292
Retaliation for exercise of rights  305
Settlement of cases  308
Standard for willful violation  293
Statutes of limitation  292
Waiver of rights  308
Willful  293

Voluntary Work  164
Inclusion in hours worked  103, 164

Volunteers  208
Firefighters  165
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Insurance  165
Police officers  165
Travel expenses  164
Tuition  165
Uniforms  164

W

Waiting Time
Compensability of  139
Inclusion in hours worked  139

Waiver Of FLSA Rights  308
Weekly Salary

Calculation of regular rate of pay  73
Wellness Plans

Inclusion in regular rate of pay  85
Willful Violation of FLSA  293
Workers’ Compensation Payments

Inclusion in regular rate of pay  82
Working Out Of Classification

Inclusion in the regular rate of pay  82
Workweek

Definition  72
Work Periods

Section 207(k) exemption  195
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ABOUT LRIS
Labor Relations Information System, based in Portland, Oregon, is one of the preemi-
nent resources in the United States on personnel and labor issues. For over 25 years, 
founding attorney Will Aitchison and staff have been producing a comprehensive set of 
materials concerning federal and state employment regulations and labor laws designed 
for human resource professionals, union representatives, managers, and attorneys work-
ing in the employment law arena.

3021 NE Broadway
Portland, OR 97232

(503) 282-5440    Fax: (503) 282-5877

www.LRIS.com
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